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1 BE | T REMEMBERED that on the 26th of February,
2 2014, at 7141 Ceanwater Drive SW Tumnater, Washington,
3 before LAURA AL GIUKA, CCR# 2057, Washington State
4 Certified Court Reporter residing at University Place,
5 authorized to admnister oaths and affirnmations pursuant
6 to RCW5. 28.010.
7 VHEREUPON t he fol | ow ng proceedi ngs were had,
8 to wt:
9 X ok ok ko % %
10
11 THOVAS TEBB, having been first duly sworn by
12 the Court Reporter, deposed as follows:
13
14 EXAM NATI ON
15 BY MR TEBBUIT:
16 M. Tebb, would you please state your full name and
17 address for the record?
18 Yes. M name is CGordon Thonmas Tebb. Would you like ne
19 to spell that or --
20 Sure, please.
21 Go-r-d-o0-n, T-h-o-ma-s, T-e-b-b. M address is
22 13001 South 1538 PRSW Prosser, Washington 93550. M
23 busi ness address is 15 West Yaki ma Avenue, suite 200,
24 Yaki ma, Washington 98902. M phone nunber at ny office
25 Is area code (509) 574-3989. Do you need ny cell
E Page 5
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1 nunber ?
2 Q That's good. You can stop right there. [|'mjust going
3 to go over sone basics first. Have you ever been
4 deposed before?
5 A Yes.
6 Q How many tines?
7 A Probably three tinmes.
8 Q In what type of cases?
9 A Awvariety of pollution cases associated with ny
10 busi ness - -
11 Q So all in your role as an enpl oyee of the Departnent of
12 Ecol ogy?
13 A Correct.
14 Can you tell me the names of those cases?
15 A They were over a decade ago, so | can't. But they
16 were -- | want to say one was associated with the
17 Hanford Nucl ear Reservation, one was associated with a
18 water quality permt when | was a water quality section
19 manager at our Yakima office, | can't recall the case.
20 Q Have you ever testified at trial?
21 | have not.
22 Ckay. Just so you know, just to go over some ground
23 rules -- by the way, |'mCharlie Tebbutt and | represent
24 Communi ty Association for Restoration of the Environnent
25 and the Center for Food Safety in four actions involving
E Page 6
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1 Research Conservation and Recovery Act clains for
2 immnent and substantial endangernent to human health in
3 the environnent due to the groundwater contamnation in
4  the Yakima Valley.
5 Just basic ground rules. Please wait until | finish
6 ny question before you answer. Try not to anticipate.
7 Please give audi bl e answers to every question, yeses and
8 nos. Shakes of the head and those sorts of things don't
9 work -- inthis situationit's fine because | haven't
10 asked you a question, but when |I ask you a question,
11 please give an audible answer. [If you don't understand
12 a question of mne, please say that. Oherwise, | wll
13  believe that you understood the question and the record
14  wll reflect that. |If for sone reason it is confusing,
15 please say, "I don't understand the question."
16 You may hear sone objections interposed either by
17  your counsel or Ms. Kristensen, the counsel for the
18 defendants in the case. That does not nean that you
19 don't have to answer the question, you still have to
20 answer the question.
21 This testinony, as you know, is taken under oath.
22 It can be used at trial later, either by itself or for
23 other purposes, such as refreshing recollection or other
24 things.
25 Any questions at this point?
E Page 7
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1 No, sir.
2 Al right. |If you need to take a break, please |et me
3 know. That's fine. It's no problemtaking a break, you
4 just can't take a break in the mddle of a question,
5 while a question is pending, okay?
6 | under st and.
7 (IExhibit No. 44 marked for identification.)
8 MR. TEBBUTT. We are continuing on from
9 yesterday, so we are starting at 44.
10 BY MR TEBBUTT:
11 M. Tebb, you have seen this docunent before that's
12 sitting in front of you, Exhibit 447
13 Yes, | have. | believe this was the notice for ne to be
14 deposed.
15 (kay. The very |ast page of this docunent, [Exhibit 44,
16 requests four categories of documents to be produced
17 today. Can you tell ne what categories of docunents of
18 these four have been produced on the CD that was
19 provided by your counsel Ms. Barker (sic) to us just
20 prior to the start of this deposition?
21 | can tell you what we did in terms of trying to produce
22 t hose docunents. | have not been able to actually
23 observe what is on the CD as they were being collected,
24 as | was in travel status. Essentially, | have been
25 here for two days on ot her business, and so | can tel
E Page 8
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1 you what we attenpted to produce as a result --
2 Q Okay. Let's do that. Wy don't you tell ne what you
3 have attenpted to produce so far and what --
4 A Sure.
5 Q -- still needs to be produced --
6 A So --
7 Q -- to the extent you know.
8 A Wien we received this request, | notified our public
9 information officer, Roger Johnson. He works with al
10 of us, our staff at the Yakina office, as well as nyself
11 and ny assistant, and went through a process where we
12 reviewed all of nmy e-mail files back to the date, |
13 think it was 2005 was the request date backwards, as
14 well as nmy folder files, which | keep fairly regular
15 correspondence and information as a working file.
16 Q Is that an electronic folder file?
17 A No. Those are sone of the hardcopies that you have
18 received. So | think those were produced. Al so,
19 anything else that | had had in ternms of notes and
20 things of that sort, | didn't really have a lot there.
21 So we basically |looked at everything | had and tried to
22 produce it in respect to this request.
23 Q kay. Do you know what --
24 A My | get sone glasses?
25 Sure.
E Page 9
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1 A | should have brought themto the table, | apol ogize.

2 |"'mgetting a little older to where | need them

3 Q I understand and appreciate that.

4 A Thank you. Excuse ne.

5 Q No problem Take your tinme.

6 A Yeah.

7 Q So do you know what categories of documents have not

8 been produced yet?

9 A | do not.

10 MR. TEBBUTT: | wll| ask your counsel,

11 Ms. Barker.

12 M5. BARNEY: Barney.

13 MR. TEBBUTT. Barney, sorry. \Wat do you
14 know has been produced and what hasn't been produced?
15 V% tal ked about it before at the start of the

16 deposi tion.

17 MS. BARNEY: We did. M understanding is
18 that, from M. Johnson on the phone yesterday, was that
19 the di sks produced today has approximately 80 percent of
20 the material. It contains e-mails responsive to the

21 third and fourth bullet points froma variety of Ecol ogy
22 enpl oyees. It's identified on the disk as fol der name
23 by those individual's nanes.

24 There is additional material in the second disk that
25 we hope will arrive this nmorning that continues the
E Page 10
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1 production of e-mails. And there is a third disk due
2 early next week because there was an Ecol ogy enpl oyee --
3 one Ecol ogy enpl oyee's parent had passed away and she
4 was not in the office to do her e-mail searches, and it
5 al so contains the material from Ecol ogy headquarter's
6 enpl oyee Jon Jennings, because he had a great deal of
7 material in ternms of his e-mails, and they were having
8 difficulty downloading all of that down to the disk
9 yesterday. So the decision was nmade to produce as much
10 as possible on the disk to be here this morning,
11 arriving this norning, to give you the nost naterial,
12 but then those two things are follow ng on.
13 BY MR TEBBUTT:
14 Al right. And may | ask who the enpl oyee is who was
15 not available to produce her file?
16 | can respond to that. Her nane is Ml anie Redding, and
17 she is a hydrogeol ogist with our water quality program
18 here at headquarters.
19 Al right. Thank you.
20 M. Tebb, could you please explain your educationa
21 background?
22 Sure. | graduated from Toppeni sh H gh School in 1978.
23 | went to Yakima Valley Community Col |l ege, received ny
24 AA degree. | subsequently transferred to Western
25 Washi ngton University where | studied environnental
E!E Page 11
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1 geology. And then | -- at that time | graduated with a
2 bachel or of science degree in 1984. | have pursued a
3 master's of engineering work at Cal Berkel ey when
4 moved down there for enploynent. | have attended the
5 Dan Evans School, University of Washington just --
6 Q Let me stop you for a sec. Did you conplete your
7 master's?
8 A | did not.
9 Q How much of it did you conplete?
10 A | had about a year.
11  Q And what type of classes did you take?
12 A Geotechnical engineering and civil engineering. The
13 firmthat | worked for was a geotechnical firmand it
14 suppl enented my work experience.
15 Q Al right. You were beginning to tell me about some
16 other education you received after the nmaster's work --
17 A Yeah. Subsequently, as part of mny career here at
18 Ecol ogy, | pursued a variety of trainings, particularly
19 nmost recently several quarters at the University of
20 Washi ngton, Dan Evans School of Business. Actually, the
21 public admnistration program
22 Q Al right. |Is that the extent of your education?
23 A It is.
24 Q | noticed you have some initials after your nane.
25 A Unh-huh,
E!E Page 12
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1 Q Tell ne what "LHG' stands for.
2 A Sure. I'ma licensed engineering geologist in the state
3 of Washington, also a geologist in the state of
4 Washi ngton and a hydrogeol ogist. | possess all three of
5 those |icenses, |icense No. 408.
6 Q And so you are certified in the state of Washington as a
7 hydr ogeol ogi st ?
8 A Yes, sir.
9 Q And an engineer as well?
10 A No, engineering geol ogist.
11  Q Gkay. And when did you -- how |l ong have you been
12 | i censed as a hydrogeol ogist in the State of Wshi ngton?
13 A Wen the state of Washington instituted its
14 hydr ogeol ogy, engineering geol ogy, and geol ogy
15 licenses -- | believe it was about a decade ago when
16 they instituted the licensing requirements in this
17 state, | was one of the first -- obviously ny license
18 No. 408 represents | was one of the first in the process
19 to be |icensed.
20 Q Al right. | would like to go over your work history a
21 little bit with you.
22 A Sure.
23 Q Let's start with present and then work our way back.
24 A ay.
25 Q Wat's your present -- who is your present enployer and
EEE Page 13
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1 what's your job title?
2 | work for the Washington State Department of Ecology in
3 our Yakima regional office. |'mthe regional director
4 for the Department of Ecology in that office. | have
5 been in that position since 2008.
6 And what position were you in before 2008?
7 From 2008 to 2005, | was our water resources section
8 manager in the Department of Ecol ogy central regional
9 office.
10 And were you enployed with the Department of Ecol ogy
11 before 2005?
12 Yes.
13 I n what capacity?
14 | have been enployed with the Departnment of Ecol ogy from
15 2005 to 1998 as a -- excuse ne, there is two positions
16 inthere. | was a water quality section nanager for
17 Departnent of Ecol ogy, central regional office after ny
18 water resources stint, for tw years. So | believe that
19 woul d take us to 2003.
20 And then from 2003 to 1998 | worked as our
21 shor el ands environnental section nmanager out of our
22 Spokane and Yaki ma of fices.
23 And prior to that, from'98 to '92, | worked in the
24 Washi ngton State Departnent of Ecology's nuclear waste
25 programin Kennew ck \Washington on the Hanford Nucl ear
E!E Page 14

Central Court Reporting 800. 442. 3376



http://www.centralcourtreporting.com

CARE, et al. vs. Cow Pal ace, et al

Thomas Tebb 02/ 26/ 2014

1 Reservation

2 Q Have you had your radiation |evels checked now and
3 agai n?

4 A Not lately, sir.

5 Q I don't mean to make |ight of that.

6 A Yeah, it's a mess out there.

7 Q Prior to '92, where were you enpl oyed?

8 A | was enployed for the firmthat | nentioned. It was
9 Subsurface Consultants, an engi neering conpany out of
10 San Franci sco, \Washington -- San Francisco, California.

11  Q What was the name of that?

12 A It's name was subsurface Consultants.

13 Q What kind of work did you do for thenf

14 A It was basically | was hired as a geol ogi st, and |

15 worked with a variety of clients, everything fromthe

16 Navy, working on a degaussing range that they had in the
17 bay, San Francisco Bay, as well as building ponds for

18 water storage in the Napa Valley. So anything kind of
19 soil related or engineering related to soil, that was

20 what | did.

21  Q And what years did you work for thenf

22 A | worked for themfrom1985 to 1992, right after |

23 graduated from col | ege.

24 Q | just want to ask you about a couple of people who |

25 know used to work at Ecology and ask if they are stil
ﬁ Page 15
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1 working there. Max Linden?
2 Max Linden no | onger works for the Departnent of
3 Ecol ogy.
4 Do you know when he noved on?
5 | believe he noved on alnost -- | want to say seven to
6 ei ght years ago.
7 Fair enough. Bob Rayforth?
8 Bob Rayforth no |onger works for the Departnent of
9 Ecol ogy.
10 Do you know when he left ecol ogy?
11 | woul d say about five years ago.
12 Have you been involved at all with review ng the EPA
13 study on groundwater that came out in September of 2012
14 concerning the Lower Yakima Valley?
15 | have read the study. | have not been involved in an
16 official capacity per se.
17 And so when did you first become aware of the
18 contam nation of groundwater in the Lower Yakima Valley
19 with nitrates?
20 M5. KRI STENSEN: (bj ection, vague.
21 MR. TEBBUTT. Go ahead and answer.
22 THE WTNESS: | Dbelieve | becane aware of
23 it when | was in the capacity as a water quality section
24 manager for the Departnent of Ecology in the Yakim
25 office.
EEE Page 16
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1 BY MR TEBBUTT:
2 Q Let me just stop you for a second. Try to go slow. The
3 court reporter's fingers only nove so fast. So try to
4 go as slow as you can. There is no rush here.
5 A Gkay. It had to do with an enforcenent action that we
6 were working with. | can't recall exactly what the
7 enforcement issue was. | can't recall if it was the
8 Port of Sunnyside or some other groundwater -- sone sort
9 of surface discharge to ground where we were anal yzing
10 contam nants, but | believe we began noticing there was
11 a nitrate problem And as part of the enforcement
12 work -- now | may have this mxed up -- but the bottom
13 line is that it was an enforcement action that resulted
14 in a penalty. The penalty was used for a study to
15 essentially fund a small study to do sone groundwat er
16 sanpling in the Lower Yakina Valley to determ ne whether
17 we had a nitrate problem
18 Q Do you recall the approxi mate year?
19 A | want to say it was in the 2005 era, that era.
20 Q ay.
21 A | know | brought this issue up to our executive
22 management teamand all three directors that | worked
23 for in my current capacity.
24 Q kay. Do you recall a study done by the Valley
25 Institute for Research and Education on groundwat er
E!E Page 17
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1 contam nation in the Lower Yakina Valley?
2 Yes, that was the study I was referring to. | couldn't
3 recall the name. It was a man, a professor. It was a
4 smal | group, and | believe his partner, | don't know if
5 they were nmarried or not.
6 Ckay. So that wasn't something that Ecol ogy
7 comm ssioned; it was comm ssioned as a result of
8 settlements of other cases, enforcement actions by
9 citizens against sone of the dairies in the area;
10 correct?
11 Correct.
12 M5. BARNEY: (bjection, msstates. o
13 ahead.
14 THE WTNESS: | think that is correct.
15 BY MR TEBBUIT:
16 Ckay. And so if | told you that that study cane out in
17 2002, would that refresh your recollection when that
18 study actually canme out?
19 | wouldn't be surprised. | deal with a lot of
20 information and nmy nenmory probably isn't that sharp.
21 So did you review that study when it cane out?
22 Yes, | did.
23 Were you aware of another study that was done by
24 Heritage College at the time, a simlar type of study of
25 groundwat er contam nation in the Lower Yakima Valley?
EEE Page 18
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A | was aware of it. And | believe the work that we
attenpted to work with the Valley Institute or the firm
that you referenced was to build off that study and to
get a w der expansion and notice of the groundwater.

Did you read the Heritage Col | ege study?

| did not.

pd

Did you assist the Valley Institute of Research and

Education, and when | say "you," Departnent of Ecol ogy,

© o N o o A~ W N P
QO

with review ng quality assurance protocols for that

10 proposed study?

11 A Yes. Again, | was acting in the capacity of a nanager,
12 so | believe it was ny staff. \Wether it was Bob or --
13 Bob Rayforth or others that were involved in the

14 previous enforcenent action, yes, to have data and

15 information that we can use, quality assurance project
16 pl ans are perforned.

17 Q Right. So your staff was satisfied that the quality
18 assurance that was part of the -- | wll call it VIRE
19 V-1-R-E -- the VIRE study, it was satisfactory to neet
20 Ecol ogy' s standards?

21 A That is ny recollection. Yes.

22 And they were not enforcement actions by the Departnent
23 of Ecol ogy against the dairies; right? It was noney
24 that came fromcitizens' suit settlements; correct?

25 A | don't recollect it that way.

=== Central Court Reporting 800. 442. 3376 rage 19
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1 Q Sir, | ask -- okay. How do you recollect it?
2 A I recollect it -- | just wote down the name of the firm
3 t here.
4 Q | would ask that you not wite on the exhibits.
5 A Oh
6 If you would like to have a separate pad of paper to
7 wite on for your own purposes, please do. But the
8 exhibits --
9 A | apologize.
10 - shoul d not -- just so you know, there is handwiting
11 that says "VIRE study 2002/citizen" on the |ast page of
12 Exhi bit 44,
13 A Sorry.
14 Q One of those protocols.
15 A | wll scribble over here.
16 Q Feel free to scribble all you want.
17 A Ckay. To answer your question, | don't recall it
18 exactly as the funding source. | seemto recall it as a
19 penalty that a portion of was used to fund the study.
20 That's how | recollect it.
21 Q Rght. But it wasn't penalties assessed by the
22 Department of Ecol ogy, was it?
23 A | believe so.
24 Have you had occasion to review other reports done by
25 Ecol ogy enpl oyees about groundwater contamnation in the
EEE Page 20

Central Court Reporting 800. 442. 3376



http://www.centralcourtreporting.com

CARE, et al. vs. Cow Pal ace, et al

Thomas Tebb 02/ 26/ 2014

1 Lower Yakina Valley related to the dairy industry?

2 Coul d you be nore specific about the nature of the

3 reports? Because they -- what |'mtrying to say is,

4 often in the job of permtting different facilities,

5 there are reports that are done to support those

6 permts.

7 On an individual facility basis?

8 Yeah.

9 |"mtal king nore general |y about studies done,

10 scientific studies by the staff at the Departnent of

11 Ecol ogy about groundwater contam nation, and | wl|

12 start first in the Lower Yakinma Valley.

13 | don't recall a particular study that we have funded.
14 Now, that's not to say that one exists. | don't recal
15 that the environnental assessnent programor -- | don't
16 recall a conprehensive study that was perforned by our
17 agency in that regard.

18 Have you reviewed other studies done by the Departnment
19 of Ecol ogy about groundwater contam nation generally in
20 the state of Washington fromdairy facilities?

21 | have reviewed a report associated with the Watcom
22 nitrate study recently, as it relates to a study that
23 was performed by the Departnent of Ecol ogy's

24 environment al assessnent program That is probably the
25 freshest on ny mind. | deal wwth a lot of informtion,
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1 soit's hard for me to answer your question as
2 accurately as --
3 MR. TEBBUTT: W will get down to some
4 more specifics then.
5 (IExhi bit No. 45 marked for identification.)
6 BY MR TEBBUTT:
7 Q M. Tebb, you have in front of you [Exhibit 45 an issue
8 paper on construction of dairy |agoons bel ow the
9 seasonal high groundwater table done by Melanie Kinsey,
10 a hydrogeol ogi st with the Department of Ecology. Do you
11 know Ms. Kinsey?
12 A Yes, | do. | believe Melanie Kinsey is now Mel anie
13 Redding. | believe that was her naiden name. O if
14 | -- again, I'm-- this is nmy understanding.
15 Q So she now works in the central office in Yakina?
16 A No. She works in the headquarters office in Lacey.
17 Q A right.
18 A For the water quality program
19 Q A right.
20 A And she often does work for the regional offices.
21 Q Okay. Can you tell ne if this study |ooks famliar at
22 all to you?
23 A It does.
24 So you reviewed it before?
25 A | have.
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1 Q Ddyou have any input into the either the
2 devel opment -- well, let's start with the devel opnent of
3 this work.
4 A No, not specifically.
5 Did you have any input into this study as it was being
6 produced?
7 A Just as one of several reviewers. The recomendations
8 and the options are typical with the type of
9 construction requirements that |, as a geotechnica
10 engi neer, would recommend for water retention or other
11 types of facilities.
12 Q Is it fair to say that you agree with the findings and
13 recommendations in this study?
14 A Professionally, | would.
15 (kay. Take a look at the third page of the study down
16 at the bottom the last paragraph. Just read it to
17 yoursel f, if you woul d.
18 Are you all done?
19 A Yes.
20 Wul d you agree with the statement that the |iquid
21 contained in the dairy lagoon is untreated manure?
22 A | would.
23 MS. KRI STENSEN. (bjection, that's not
24 exactly what it says. It talks about |agoons
25 constructed bel ow the seasonal high groundwater table,
=== Central Court Reporting 800. 442. 3376 rage 23


http://www.centralcourtreporting.com

CARE, et al. vs. Cow Pal ace, et al

Thomas Tebb 02/ 26/ 2014

1 not all lagoons. So | object that it msstates this
2 docunent .
3 MR. TEBBUTT: We will let the record speak
4 for itself.
5 BY MR TEBBUTT:
6 Wul d you al so agree with the statement that Ecol ogy
7 does not allow the direct discharge of contam nated
8 wast ewater or highly treated wastewater into groundwater
9 for other activities?
10 | woul d agree with that.
11 What ot her activities does ecol ogy prohibit direct
12 di scharge of contam nated water or highly treated
13 wast ewat er into groundwater, what kind of activities?
14 Activities such as state waste discharge to ground.
15 From what kind of facilities?
16 A variety of facilities. It could be everything froman
17 i ndi vidual pouring -- or not changing his oil correctly,
18 to a fairly sophisticated wastewater treatnent plant
19 that applies its wastewater to an alfalfa field.
20 Li ke a nunicipal sewage treatment system for instance?
21 Yeah. Typically those discharge to surface water
22 But there are situations where there are nunicipa
23 wast ewat er treatment hol di ng ponds; correct?
24 Correct. And there are also very large scale
25 Departnent of Health, | guess, sewage systens, if you
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1 will,
2 Q Right. And those are not allowed to discharge to
3 groundwat er; correct?
4 A They are intended to be designed so that the effluent
5 that is discharged is essentially cleaned through the
6 bi ol ogi cal reaction of the soil
7 Q Right. And are you famliar with the strength of
8 muni ci pal waste, versus the strength of, for instance,
9 nmanure waste?
10 MS. KRI STENSEN.  (Cbj ection, vague.
11 BY MR TEBBUTT:
12 Q Do you understand the question?
13 A | believe | do, and | don't have specific -- | don't
14 have a specific sense of one facility versus manure. |
15 think manure can be applied in such a manner that it is
16 taken up in --
17 Q But let me ask the question nmore specifically. Raw
18 human sewage has a certain type of range of contam nant
19 concentration; correct?
20 A Yes.
21 And manure fromdairy cows has another range of strength
22 of concentration?
23 A Correct.
24 Is it fair to say that manure fromdairy facilities has
25 hi gher strength of contam nant concentration than hunan
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1 sewage?
2 MS. KRI STENSEN. (bjection, vague. Calls
3 for speculation
4 THE WTNESS: | think in the way that it's
5 measured in terns of E coli counts for nutrients or
6 nitrogen |oading, yes. | think because manure often is
7 collected and concentrated in the manner that it is
8 handl ed, that, yes, it would be at a higher
9 concentration of contam nants.
10 Sois it fair tosay it is stronger, if you wll? It
11 has nore contam nants, nmore nutrients than human waste?
12 M5. KRI STENSEN:. Sane obj ection.
13 THE WTNESS: Again, | think it has to do
14 with how it is handled and managed and concentrated. |
15 think if it is distributed across the soi
16 BY MR TEBBUIT:
17 But we are not going there, we are just talking about
18 storage in a lagoon, in a liquid sense. W are
19 conparing the human waste that's in a municipa
20 sewage --
21 Yes.
22 - lagoon versus a dairy lagoon. |Is it fair to say that
23 the dairy lagoon waste woul d be stronger than what is in
24 a human waste |agoon?
25 M5. KRISTENSEN: (bjection, inconplete
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hypot hetical, calls for speculation.
MS. BARNEY: Join.
THE WTNESS: | believe that's correct.
BY MR TEBBUIT:
On the fifth page of [Exhibit 44, there is an option 2.
It says, and | read, "Construct a non-discharging |agoon
by designing a double nenbrane lined |agoon with a |eak

detection system This option achieves containnent of

© O N o g M~ W N -
O

the dairy wastewater and creates a non-discharging

10 | agoon.” Wuld you agree with that statenent?

11 MS. KRI STENSEN: Qbjection, calls for

12 specul ati on.

13 THE WTNESS: |'msorry, could you draw ny
14 attention to that statenent again?

15 BY MR TEBBUIT:

16 Q Yes, option 2, the first two sentences.

17 A | would agree with that.

18 And have you -- strike that.

19 You have been involved in the regulation of dairy

20 waste now for how long, sir, in your capacity with the
21 Department of Ecol ogy?

22 A Well, being refreshed with the VIRE study of 2002, |

23 woul d say that in nmy capacity, both as a section manager
24 and as a regional director, since that tinme.

25 Q And these options that are provided in [Exhibit 44, which
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1 s a January 18th, 2002 report, provide sone options for
2 the Departnent of Ecology to regulate certain types of
3 dairy |agoons; correct?
4 M5. BARNEY: (bjection, the witness hasn't
5 had the opportunity to read the entire docunent.
6 BY MR TEBBUTT:
7 Q Wuldyou like to take some tine to | ook at the document
8 to refresh your recollection, M. Tebb?
9 A | would.
10 Q Please do.
11 A kay.
12 Q Al right. Sois it fair to say that this study was
13 designed to deal with |agoons that are built in or near
14 a high water table?
15 A This study |ooks to be providing an anal ysis associ at ed
16 with that phenonena, where |agoons had been built or
17 will be built in areas of high water table.
18 Q And Ecol ogy proposed two options for addressing such
19 | agoons; correct?
20 A That is correct.
21 Wi ch of the two options, option 1 or option 2, do you
22 think is nore protective of the environnent?
23 A Option 2.
24 And Ecol ogy, also in this proposal, disagreed with the
25 NRCS proposal for how to deal with lagoons in high water
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1 tabl e areas; correct?
2 MS. BARNEY: |'mgoing to interpose an
3 obj ection here just to state for the record that
4 M. Tebb was not issued a 30(b)(6) subpoena. So he is
5 speaking here in his capacity as an ecol ogy enpl oyee and
6 to his know edge as an ecol ogy enployee. He is not
7 speaking for -- in an official capacity for the
8 Department of Ecology as it would be under a 30(b)(6).
9 BY MR TEBBUIT:
10 Q Go ahead and answer.
11 A Could you restate the question, please.
12 MR, TEBBUTT: Would you m nd readi ng back
13 t he question?
14 (Pendi ng question read back.)
15 THE WTNESS: That's correct. Well, |
16 woul d say the author of this study disagreed with NRCS
17 BY MR TEBBUTT:
18 Q And you reviewed this study, you said?
19 A Yes.
200 Q And do you disagree with that statement, that it's --
21 A No, | do not.
22 Q On the last page, page 7 of [Exhibit 44, there is a |ist
23 of additional concerns. The second bullet point talks
24 about discrepancy between construction standards for
25 dairy lagoons and standards required for all wastewater
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1 | npoundnents. Do you agree there is still a discrepancy
2 between dairy |agoons and other types of wastewater
3 | npoundnents in the state of Washington?
4 Yes, | agree with that.
5 So the requirenents for dairy |agoons are |ess strict
6 than for other inpoundments; correct?
7 MS. KRI STENSEN.  (Obj ection, vague. Calls
8 for specul ation
9 THE WTNESS. The dairy |agoons are
10 desi gned under the NRCS standards.
11 Whi ch you believe are | ess protective than the
12 Chapter 173-240 WAC standards for other |agoons?
13 In ny professional opinion as a hydrogeol ogi st and
14 engi neering geol ogi st, yes.
15 Are you famliar with -- if you take a |ook at the |ast
16 page of Exhibit 44, the sixth reference, "G oundwater
17 Qual ity Assessnent, Hornby Dairy Lagoon,
18 Sunnysi de Washi ngton, publication 1992." Are you
19 famliar with that study?
20 No, | am not.
21 | have been m sspeaking about the exhibit we were just
22 talking to, it's Exhibit 45 that's the Construction of
23 Dai ry Lagoons Bel ow the Seasonal Hi gh G oundwater Table.
24 It is [Exhibit 45 not Exhibit 44, as | have been
25 referring toit. |Exhibit 44/ is the notice of deposition
EEE Page 30

Central Court Reporting 800. 442. 3376


http://www.centralcourtreporting.com

CARE, et al. vs. Cow Pal ace, et al.

Thomas Tebb 02/ 26/ 2014

1 and the request for production of docunents that we
2 tal ked about in the beginning of the deposition.
3 Do you recall a woman by the name of Marci Ogden
4 M. Tebb?
5 Yes, | do.
6 And what do you recall about Ms. Qgden?
7 | recall that Marci was a homeowner who had high |evels
8 of E coli and bacteria in her well water and was very
9 concerned that the agricultural practices that were
10 occurring adjacent to her home were affecting her
11 drinking water well. And | had nunerous conversations
12 wi th her over the phone and possibly even via e-mail
13 with her about this subject.
14 MR TEBBUTT: Al right.
15 (IExhi bit No. 46/ marked for identification.)
16 BY MR TEBBUIT:
17 Sir, you have in front of you Exhibit 46/ to your
18 deposition. E-mails from 2005 in which you are copied
19 on at |east some of them-- actually, all of them-- and
20 one in which you were the author; correct?
21 Yes, that is correct.
22 And Exhibit 46, is this the first tine that you obtained
23 i nformation about Marci Ogden, if you recall?
24 | believe so. That is correct. There may have been a
25 phone call ahead of this discussion.
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1 Q FromM. Qgden?
2 A Yes.
3 So you do recal |l speaking with her on one or nore
4 occasi ons?
5 A Yes, | do.
6 Q Was it nultiple occasions you spoke with her?
7 A | believe so.
8 Q Didyouever neet wth her in person?
9 A | think 1 did. Again, | --
10 Q D d you go out to her house?
11 A | don't think so.
12 Q On page 2 of Exhibit 46 you made a conment at the top of
13 t he page about your discussion with her, that she was
14 concerned about having to drink contam nated water from
15 her well as a result of a neighbor involved in the dairy
16 or feed lot industry. And your statement was, "I tend
17 to agree with her." Do you still agree with that
18 statenent today?
19 A | do.
20 And you nade a series of eight recommendations on
21 page 2. \Wo did you make those recomendations to?
22 MS. KRI STENSEN. Qbjection, there is
23 not hi ng about reconmendations. The document says
24 "questions." Msstates this docunment.
25 BY MR TEBBUIT:
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1 Q Well, | will rephrase ny question. You |isted eight
2 questions for, you say, "W need to think about." Are
3 you referring -- when you say "we," are you referring to
4 t he Departnent of Ecol ogy?
5 That is correct.
6 And so those were questions that you asked in your role
7 as a Department of Ecol ogy enpl oyee; correct?
8 That is correct.
9 Have you cone to any answers to those questions as the
10 Department of Ecol ogy?
11 W have nade sone progress on this issue. For example,
12 we have -- there is a formation of the Lower Yakina
13 Val | ey groundwat er managenent area, which is, | believe,
14 question four on this e-mail that | wote. | do also
15 believe the agency is in review of the CAFO permt, and
16 | think we continue to work with our other state
17 agencies, particularly the Department of Ag on our
18 respective roles/responsibilities, and that has evol ved
19 over tine.
20 |"mgoing to ask you specifically about question three.
21 You say, "\at about high nitrate level s? How do we
22 address those?" \What has the Departnent of Ecol ogy done
23 to address those since 2005, if anything?
24 Wthin the current configuration of our CAFO permt and
25 the activities that we have with the Departnent of
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1 Agriculture and responding to citizen conplaints or
2 activities associated with dairy operations, we have --
3 we continue to work on those issues, which | believe is
4 I mproving the managenent of nmanure. |It's not perfect.
5 The relationship and the coordination between our
6 respective agency is it is sort of a delicate dance
7 about who does what when. And | think the staff at the
8 | ower |evel have a better sense of that than | do, now
9 that |'min a different capacity. But | -- it has

10 al ways been a chal | enge.

11 Around this time, around 2005, a responsibility for

12 overseeing the dairy regulatory side was given from

13 Ecol ogy to Department of Agriculture, wasn't it?

14 | believe that is correct, yes.

15 So Ecol ogy essentially abdicated its role to the

16 Department of Agriculture to undertake the regulatory
17 structure?

18 M5. KRI STENSEN. (bjection as to the word
19 "abdi cated."

20 THE WTNESS: | would say that the

21 Washington State |egislature provided a different

22 regul atory framework from which the Department of

23 Ecol ogy and the Departnent of Agriculture would work on

24 this issue.

25 BY MR TEBBUIT:
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1 Q Did EPA approve that del egation of authority from
2 Department of Ecol ogy to Departnent of Agriculture?
3 A I don't believe they have received the Cean Water Act
4 del egation. | believe they are obligated to pursue
5 that, and | don't know the status of that.
6 Q So you say that the agencies are -- you said generally
7 trying to address the high nitrate levels, but what
8 specifically has Ecol ogy done to forward the ball on
9 reducing nitrate |evels since 2005?
10 A W have -- | don't have a specific programor activity,
11 other than the general activities | have mentioned, to
12 provi de.
13 Q And the groundwater nanagenent area, GAWA, the GAVA t hat
14 you discussed in this e-mail in 2005, did you have
15 di scussions w th anyone in Yaki ma County about
16 | npl enenting a GAVA?
17 A | have had numerous discussions wth Yakinma County
18 officials, Vern Redifer with Public Wrks, director,
19 Yaki ma County. | have probably had conversations with
20 Yaki ma County conmissioners. Mke Lieta, Rand Elliott,
21 and Kevin Bouchey, and their predecessors. | have had
22 conversations with Senator Honeyford,
23 Representative Chandl er.
24 Q Did you discuss the possibility of a GAWA with
25 Yaki ma County in 2005?
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1 That's entirely possible. | have felt that -- | think
2 as nmy e-mail illustrates, we have nore work to do here,.
3 Yeah, that's fine. Let's hold off on that for now.

4 In your initial discussions with Yaki ma County

5 officials, did they decline to enter into any kind of

6 GWWA?

7 | think there was a funding question and a "How are you

8 going to do this" kind of question that they just

9 weren't prepared to answer at that tine.

10 Was there political pushback about whether to do a GAWA
11 because of the inportance of the dairy industry to the
12 econony in Yaki ma County?

13 M5. KRI STENSEN. (oj ection, vague. Lack
14 of foundation.

15 BY MR TEBBUIT:

16 Go ahead and answer.

17 | think in all aspects of the work that the Department
18 of Ecol ogy does there is always a political factor in
19 our deci si on- maki ng.

20 What did Representative Honeyford tell you about the

21 GMWA? Did you have discussions with himabout that?

22 It's Senator Honeyford. The discussions were prinarily
23 around whether the Environnental Protection Agency or
24 t he Department of Ecology, a state agency, or the State
25 woul d have a nore leading role. And | believe al so
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1 had this conversation with
2 Representative Bruce Chandl er.
3 What was Senator Honeyford's position, do you recall?
4 | believe Senator Honeyford and
5 Representative Chandler's positions were that the State
6 shoul d remain the primacy regul atory agency on this
7 | Ssue.
8 Asking you about question No. 6 on page 2 of [Exhibit 46,
9 you say, "Wiy is it that we have no direct course of
10 action (between agencies) to resolve this issue for the
11 affected public.” Has this question ever been answered
12 to your satisfaction?
13 Partially.
14 Ckay. Can you explain that for me, please?
15 Yeah, as | mentioned, with the formation of the GAVA
16 the review of the CAFO permt, and sone of the
17 di scussions about the issue of nitrate in groundwater
18 general ly across the state, there is a heightened
19 awar eness, both at the political level and at the
20 executive level, as well as the technical level. So |
21 think progress has been made since 2002, and naybe 2005
22 when this was witten, but we are not there yet.
23 Ckay. So let's say soneone |ike Marci Ogden were to
24 call today with the same kind of problem | have
25 nitrates in nmy well in excess of the maxi num contam nant
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1 | evel , what do | do? And she called you, what would you

2 tell her?

3 A | would have her contact Yakima County, groundwater

4 managenent area, and they actually have a wel|l water

5 testing program And depending upon the results of

6 those tests, an opportunity or an option for drinking

7 wat er .

8 Q For an alternative drinking water source?

9 A Correct.

10 Q And there is funding for that?

11 A There is a limted anount of funding for that.

12 Q How nuch funding is avail abl e?

13 A It is part of the recent funding that Senator Honeyford
14 provided for the groundwater managenent area. As of the
15 | ast biennial budget, the 2013 budget, there was a grant
16 that was provided for the GAMA, but it went through the
17 Departnent of Ecol ogy's contracting process. And so we
18 have a contract with Yakima County to do this work. And
19 as an element within that contract, there is a water

20 quality testing and potential off-the-shelf technol ogy
21 options. And subsequentl|y, depending upon the issue and
22 sort of where she falls on a criteria list, an

23 opportunity for replacenent water.

24 Q Do you know how much the fund --

25 A | want to say in the order of a hundred thousand
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1 dollars. | don't know the exact figure.

2 Do you know if anyone has applied to that fund at this

3 poi nt ?

4 | do. | believe we have had two rounds of that process.

5 There was the initial round where we had an extensive

6 mai | -out programw th Yakima County. W had -- the

7 Department of Health worked with us. W had a variety

8 of workshops that we held throughout the Lower Yakima

9 Val l ey, both in English and in Spanish. Those workshops
10 were noderately attended.

11 | think we are continuing to try to inprove our

12 outreach and our ways to communicate with the affected
13 community. And then subsequently that funding -- that
14 initial funding went away and then we got the 2013

15 funding, the formation of the GAMA, and then we

16 reinstituted the program So there is another round of
17 it.

18 So we are in the second round of that. And there is
19 simlarly an outreach program there is a website you
20 can go to, you can call a number now, and it's a little
21 bit -- it's much better than it was, let ne put it that
22 way.
23 s that on the Department of Ecology's website?
24 No, this is on Yakim County's website.
25 Ckay. And so the information about how that process is
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1 wor ki ng and how much has been funded, is that available
2 in the Yakima County website?
3 It's not readily available on the website, but that's
4 information we can get. |It's associated wth our
5 contract with Yakim County to nove forward and then you
6 can see how we have divvied out the work tasks.
7 That's information within the possession of Departnment
8 of Ecol ogy?
9 Yes.
10 MS. BARNEY: Charlie are you at a breaking
11 poi nt ?
12 MR. TEBBUTT. Want to take a break?
13 MS. BARNEY: W have been going for about
14 an hour.
15 MR, TEBBUTT: Wuld you like to take a
16 break? It's a good tine.
17 THE WTNESS: Sure.
18 (Short break taken.)
19 BY MR TEBBUIT:
20 M. Tebb, just for the record, you understand you are
21 still under oath?
22 Yes, sir.
23 Alittle before the break we tal ked about [Exhibit 45 and
24 options for protecting groundwater fromdairy |agoon
25 waste. You are both a hydrologist and a soils
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1 scientist, would you agree with that statenent?
2 |'ma |icensed hydrogeol ogi st and a |icensed engineering
3 geologist. A soil scientist is slightly a different --
4 As a --
5 So the physical properties and how they react to soi
6 and water, as opposed to the biological property, like a
7 soil scientist would be nore famliar wth.
8 From the engineering point of view, a lagoon built into
9 earth would not be an inpermeable |agoon, would it?
10 MS. KRI STENSEN.  (Cbj ection, vague.
11 | nconpl ete hypot hetical, calls for specul ation.
12 THE WTNESS. A lagoon built on earth, if
13 not properly constructed, would | eak.
14 BY MR TEBBUTT:
15 s there a way that a constructed |agoon, built into the
16 earth, with only using native soils, could be
17 | nper meabl e?
18 Not to ny know edge.
19 It would have to have sone kind of synthetic liner in
20 order to potentially keep water from seeping through the
21 bottons of the |agoons?
22 That is correct.
23 And even then there is questions about whether the
24 liners |eak?
25 MS. KRI STENSEN: QObjection, calls for
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1 specul ation. Inconpl ete hypotheti cal .

2 THE WTNESS: That is correct.

3 BY MR TEBBUTT:

4 Q And that's why the recommendation in Exhibit 451is to

5 have a double-lined systemwith a | eak detection system

6 between the two |liners, correct, to see if those two

7 |iners are performng as required?

8 MS. KRI STENSEN: QObjection, calls for

9 speculation. He didn't wite this paper. He doesn't
10 know why she included that or not included that.

11 MR. TEBBUTT. Speaking objections are not
12 necessary.

13 MS. BARNEY: M objectionis it msstates
14 t he docunent, the question.

15 BY MR TEBBUIT:

16 Q You understood the question, didn't you, M. Tebb?

17 A Yes. In ny professional opinion, option 2 is probably
18 the nost appropriate and protective constructed |agoon
19 at the current industry standards.

20 Q Now, you were involved with the -- what became the 2006
21 Concentrated Aninal Feeding Operation, NPDES, and State
22 Waste Di scharge General Permt, were you not?

23 A Again, | believe ny staff or staff that | worked with
24 were primary authors or the assignnent. As a manager,
25 was involved and provided review, but didn't generate
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1 the docunents.
2 (IExhibit No. 47 marked for identification.)
3 BY MR TEBBUTT:
4 Q You have in front of you [Exhibit 47, 2006 CAFO general
5 permt, NPDES, and State Waste Discharge Permt;
6 correct?
7 A That is correct.
8 Q So you said you were involved in reviewing it; correct?
9 A That is correct.
10 Q Do you believe that this permt provides -- strike that.
11 Are you famliar with the original reconmendations
12 fromthe staff about requiring groundwater nonitoring
13 around dairies?
14 A That is correct.
15 And the final version did not have groundwater
16 monitoring, did it, as a requirenent?
17 A It did not.
18 In your professional opinion, is that an adequate
19 response to the concerns you have of the potential for
20 | eaki ng | agoons and over-application of manure to fields
21 and dairy facilities?
22 MS. KRI STENSEN. (bjection, vague. Calls
23 for specul ation.
24 THE WTNESS: In ny professional opinion
25 the option that was identified in Melanie Kinsey's
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1 report, option 2, is the highest protective option. And
2 while this permt doesn't require that, in ny
3 professional opinion, if you were to provide an
4 absolutely -- a programthat provided mninmal, if any,
5 opportunity for |eakage, that would be the option to
6 pursue.
7 BY MR TEBBUIT:
8 Take a | ook at page 9 of the permt. There is a section
9 near the top begins, "Process Wastewater Discharges,” if
10 you wi |l read that section. Feel free to read the whole
11 section about S1, Effluent Limtations, if you woul d
12 like. But this is particularly S1(b), "G oundwater
13 Effluent Limtations.”" |t starts at the very bottom of
14 page 8, which is the subtitle of that section, and
15 continues about hal fway onto page 9, if you wll read
16 that to yourself.
17 Are you done?
18 Yes, | am done.
19 That section tal ks about, (as read) "Process wastewater
20 di scharges, including seepage fromwaste storage
21 facilities, may not reduce existing groundwater quality
22 except in certain circunstances,” and it lists two
23 circunstances; correct?
24 That is correct.
25 Can you envision any situation where, nunber one, an
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1 overriding consideration of the public interest would be
2 served by discharges into groundwater from storage
3 facilities?
4 | guess | would answer that if there was sone sort of
5 alternative that required protection of hunan heal th
6 and/or property. In other words, if there was sone sort
7 of natural disaster and there was just no other option,
8 that nmaybe -- that may fall under this notion of
9 overriding concern for the public interest.
10 But not a daily operation of a dairy lagoon in eastern
11 Washi ngton, that wouldn't fall into the overriding
12 consi deration of public interest, would it?
13 Not in ny professional opinion.
14 Do you know anyone who has ever applied to the
15 Departnent of Ecology for an exception that fits these
16 two criteria on page 9 of [Exhibit 477
17 | personally do not.
18 And under any circunstances, do you agree that
19 di scharges may not cause or contribute to a violation of
20 state groundwater quality standards?
21 MS. KRI STENSEN.  (bj ection, vague.
22 THE WTNESS. | agree with that statement,
23 if that's the nature of your question.
24 MR. TEBBUTT: That is the nature of ny
25 question.
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1 (IExhi bit No. 48 marked for identification.)
2 BY MR TEBBUTT:
3 Q Sir, you have in front of you Exhibit 48, a series of
4 e-mails about soil colum testing. Can you tell me a
5 little bit nore about the context of the questions that
6 you asked in this series of e-nmails? Take your time and
7 reviewit.
8 A Yes, | have read it.
9 MR. TEBBUTT: Can you read ny question
10 back pl ease.
11 (Pendi ng question read back.)
12 THE WTNESS: | think this e-mail is in
13 reference to enforcenent action in the nature of a
14 letter of warning to DeRuyter Brothers Dairy, and it was
15 inregards to soil testing to see if in fact the soi
16 was being overly loaded with nutrients and/or nitrate.
17 And ny understanding was that we had the authority and
18 the permt to do that as a nmeasure of protection in
19 contrast to groundwater nonitoring.
20 And let ne just say that, even if you had a
21 groundwat er nonitoring well, in ny professional opinion,
22 as | understand how nitrate and contam nation noves in
23 the soil, it may indicate a problembut nmay not indicate
24 when that problemwas essentially discharged bel ow the
25 root zone. Water really pushes that |oading, and what
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1 you wi Il see over time is that loading will nove; that
2 I's, not taken up through the root zone. It wll nove
3 through the soil colum. And this was a neasure of
4 conpliance in the vadose zone --
5 Q V-a-d-o0-s-e?
6 A It's atermof art in the profession where everything
7 above the water table to, | guess, the surface of the
8 soi |l essentially constitutes the vadose zone. So it was
9 a neasure of being able to determne if there was a
10 hi story of over-application.
11  Q So the vadose zone is the unsaturated area, essentially;
12 is that right?
13 A That's correct.
14 So if there is saturation between a surface inpoundnment
15 all the way down to groundwater, the vadose zones woul d
16 essentially not be in existence in that situation, in
17 the scientific definition; correct?
18 MS. KRI STENSEN: Qbjection, calls for
19 specul ation. Beyond the scope of this notice of
20 deposition. He has not been noticed as an expert.
21 BY MR TEBBUTT:
22 Q GCo ahead and answer.
23 A That is ny understanding.
24 Q And you are famliar with the nitrogen cycle?
25 A Yes.
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1 Q So when manure is applied, it has nitrogeninit,
2 el emental nitrogen?
3 (Wtness nods head.)
4 And it transforms in the soil and mneralizes to becone
5 nitrate that is then usable potentially by crops;
6 correct?
7 Correct.
8 M5. KRISTENSEN. | just want to object.
9 Agai n, beyond the scope of this deposition. And Charlie
10 Is testifying in this case. So object to the form of
11 t he questi on.
12 MR. TEBBUTT. These are foundationa
13 questions, and | don't appreciate your speaking
14 obj ecti ons.
15 BY MR TEBBUIT:
16 So when the nutrient is in the soil and it gets bel ow
17 the root zone or the crop, it has nowhere to go but down
18 t owar ds groundwater; correct?
19 MS. KRI STENSEN: QObjection, calls for
20 specul ation, assunmes facts not in evidence, inconplete
21 hypot heti cal .
22 BY MR TEBBUTT:
23 Q GCo ahead and answer.
24 A Yes.
25 Q So the neans for carrying that -- carrying the nitrate
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1 down to groundwater would be water itself, because
2 nitrate is very soluble in water; correct?
3 MS. KRI STENSEN.  Same obj ection.
4 THE WTNESS: Application of irrigation
5 water or precipitation fromthe sky would drive material
6 down through the soil colum that wasn't taken up by the
7 pl ant and eventually into the vadose zone, and
8 eventual Iy into groundwater potentially.
9 BY MR TEBBUIT:
10 So in your e-mail in |Exhibit 48 you were concerned
11 about the levels of nitrate in the soil colum; is that
12 correct?
13 MS. KRI STENSEN:  Qbj ection, |eading.
14 Assumes facts not in evidence.
15 THE WTNESS: | was attenpting to provide
16 a request that we woul d take soil sanples to determne
17 the loading of nitrate in the soil colum.
18 BY MR TEBBUTT:
19 So how far down did you want to take the tests?
20 Typically, we would take a deep soil sanple up to six
21 feet.
22 Ckay. Wy woul d you do that?
23 Because it would provide a historical record, if you
24 will, of application of -- or, if you wll, [oading of
25 nitrogen and nitrate in the soil colum at various
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1 depths within the soil. It would infer to us either an
2 over-application on the field or some other problem
3 essentially.
4 And that would be a nore recent history, the six feet
5 woul d give you an indication of the nmore recent history
6 of applications of manure; is that correct?
7 | think that's hard to say exactly because it depends on
8 how often the field is farmed, the amount of water
9 that's been on over time. The nitrogen actually can get
10 | ocked up if the field hasn't been irrigated or farned
11 for sonetine. It can just sit there until sonme time the
12 field gets cultivated and again the water drives it. So
13 it's hard exactly to make a one-for-one correlation
14 t here.
15 Sure. But if it's afieldthat's regularly cultivated,
16 regularly irrigated, would you be concerned that the
17 nitrate would be driven down to the groundwater from
18 those regular activities?
19 Yes.
20 M5. KRI STENSEN. Sane obj ecti ons.
21 THE WTNESS. Yes, | would be concerned.
22 BY MR TEBBUTT:
23 And you could tell by testing in the top six feet, if
24 you Wi I, what recent activity has inpacted those top
25 six feet, wouldn't you?
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1 Wth the normal scenario that we described of a regul ar
2 cultivated field with a regular irrigation application,
3 that is ny assunption.

4 And with manure application records that would be
5 available for the dairy facilities that are required by
6 the dairy nutrient management plans; is that correct?
7 That is correct.
8 (Exhibit No. 49 marked for identification.)
9 BY MR TEBBUIT:
10 You have in front of you [Exhibit 49, which includes an
11 e-mail fromyou to other people at the Department of
12 Ecol ogy. And was this an e-mail related to the e-mail
13 that we just discussed in Exhibit 48, at least in part
14 related to [Exhibit 487
15 |"msorry, can you restate the question now?
16 Yes, | will restate the question. [Exhibit 48 was
17 involving a letter of warning issued to
18 DeRuyter Brothers Dairy; correct?
19 Exhibit 48, yes, that's correct.
20 And this [Exhibit 49 includes some reference for the
21 attorney for DeRuyter Brothers Dairy; correct?
22 | believe that is correct. | sinply -- Lori Terry
23 G egory, who was a Foster Pepper attorney, | can't
24 recall exactly if she was the DeRuyter attorney or not.
25 But it says right here in the third |ine about
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1 DeRuyter Dairy; is that correct?
2 A Yes, that is correct.
3 Q What | want to ask you about is not so nuch about that,
4 but the second paragraph where it says, (as read) "I
5 share your concern and perspectives on the optics.
6 Furthernore, | don't really have a good sense or
7 under standing on where we are headed (as a state and
8 agency) with the Lower Valley Yakima County ground
9 nitrate problemother than to kick the can down the road
10 nmore."
11 VWhat do you mean by kicking the can down the road
12 nmore there?
13 A | felt as a professional geologist, hydrogeol ogist, and
14 engi neering geol ogi st that we could be doing nmore around
15 providing monitoring and basically understanding of the
16 systemin our permt. And as you saw in the [Exhibit 47,
17 we did not require groundwater nmonitoring as part of
18 t hat.
19 Q So it is your belief that the Departnment of Ecol ogy
20 shoul d require groundwater monitoring?
21 Yes, | do.
22 And this e-mail was, at least in part, a response to a
23 Washi ngton Court of Appeal s decision in CARE versus
24 Department of Ecol ogy where the 2006 permt was upheld
25 by the Court of Appeals; correct? And this is your
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1 response to that?

2 A Yes, that is ny response to that.

3 So in the next paragraph, you say, "This one is tough

4 for me because it seens |ike four years ago all over,

5 when we acknow edged we had a problembut due to

6 priorities chose not to do anything."

7 VWhat were the priorities that caused Ecol ogy not to

8 do anyt hi ng?

9 A | can't recall exactly, but | think they were probably
10 more focused on stormwater and other activities that
11 the water quality programwas enbarking upon
12 Q So essentially Ecology let this problemfester for years
13 because of its failure to adequately require nmonitoring
14 in the 2006 permt; correct?

15 M5. KRI STENSEN. (nbjection, calls for

16 specul ation,

17 THE WTNESS. | believe the Departnent of
18 Ecol ogy has been westling with this issue for a nunber
19 of years.

20 BY MR TEBBUIT:

21  Q And you believe they were remss in their duties in not
22 requiring more strict permtting in the 2006 permt;

23 correct?

24 A In ny professional opinion, | would agree. | do not

25 speak for the agency --
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1 Q | understand that. Thank you.
2 M. Tebb, are you famliar with the new draft permt
3 that has been circulating for the CAFO general permt,
4 NPDES, and waste discharge general permt?
5 A I'mfamliar that we are in the process of renew ng that
6 permt. | have not read it.
7 Q Have you seen it?
8 A | have not.
9 Q Has your staff seenit?
10 A That's entirely possible, yes.
11 Q So are you famliar with it at all; have you talked wth
12 anyone about what proposals are listed in the draft
13 permt?
14 A Not specifically, no. M duties have been nore focused
15 on water resource issues over the past several years.
16 Q Do you know if the present draft permt or have you had
17 any discussions with anyone about whether the present
18 draft permt requires groundwater nonitoring?
19 A | think there have been discussions at the policy |evel
20 and at the technical level within the agency, but | have
21 not been aware and have not participated in those
22 di scussi ons.
23 Q Do you know whet her groundwater nonitoring is a
24 conponent of the present draft permt as it sits?
25 A M understanding is that it is not a conponent.
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1 Q Have you made any conments to anyone within Ecol ogy
2 about the failure to require groundwater monitoring?
3 A | have not.
4 Wy not ?
5 A | believe | have expressed ny professional opinion on
6 this matter at the previous cycle. | believe that the
7 Department is working with a sister agency, the
8 Department of Agriculture, to come up with a program
9 that provides that protection in a different nmanner.
10 Q Do you believe it is your responsibility, as someone
11 with a professional opinion, that groundwater monitoring
12 IS necessary to give your input into the present permt
13 process?
14 MS. KRI STENSEN. (bjection, argumentative,
15 calls for speculation, lack of foundation
16 THE WTNESS: |If | understand your
17 question to ask should the Department of Ecol ogy ask ne
18 as a professional hydrogeol ogist for my opinion on this
19 matter?
20 BY MR TEBBUIT:
21 Q Yes.
22 A If they did, | would provide it, and it woul d be that
23 groundwat er nonitoring should be required.
24 Q M questionis alittle bit different. As a
25 prof essional nmanager, as the head of the central office,
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1 as soneone who has worked for the Departnment of Ecol ogy

2 now for 22 years, do you feel that it's your duty to

3 give your advice to your staff and to the water quality

4 managenent division wthout themhaving to ask for it?

5 A Yes, | would.

6 Q And you haven't done that yet?

7 A | have not. | have been remss in that.

8 Q | appreciate your honesty, sir.

9 Wen EPA released its report on Yakima groundwat er
10 quality in the fall of 2012, you were provided with an
11 advance copy of that study; correct?

12 A Yes, | was.

13 (Exhi bit No. 50 marked for identification.)

14 BY MR TEBBUTT:

15 Q Sir, you have in front of you Exhibit 50 It's an

16 e-mail from Marie Jennings at EPA, conveying the EPA
17 groundwat er report on the Yakima Valley; correct?

18 A That is correct.

19 Q Didyou participate in the briefing that EPA did that's
20 referenced in this e-mail?

21 A Yes, | did.

22 Di d you ask questions of EPA about the scientific

23 protocols they used in conducting the study and com ng
24 to the conclusions they did in the report?

25 A | recall at the briefing a robust discussion on a
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1 variety of topics, sone of which had to do with the data
2 that was collected, the nature of how it was collected,
3 and the information that was produced.
4 Q Have you reviewed the study yourself?
5 A | have read it.
6 Q Do you take issue with any of the findings in the study?
7 A | think there are issues of debate around how the
8 Envi ronmental Protection Agency made its concl usions and
9 how it sort of, if youwll, its sanpling strategy. But
10 | was not surprised by the results or the conclusions of
11 the study.
12 Q When you say you are not surprised by the results or
13 conclusions, why is that?
14 A Because of my professional opinion, | believe that
15 groundwat er contam nation has/is occurring at these
16 | ocati ons.
17 Q Around the dairies?
18 A Correct.
19 In your opinion, is part of the reason why the 2006
20 permt was changed fromoriginally having groundwater
21 nmonitoring required to not having groundwater nonitoring
22 required, was the political pressure fromthe dairy
23 industry a part of that equation?
24 M5. KRI STENSEN:  (bj ection, |ack of
25 foundation. Calls for specul ation.
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1 THE WTNESS. | think there were a variety
2 of conversations, both the policy and technical |evel,
3 around whet her groundwater nonitoring was the best
4 mechani smto determne whether a grower or a person who
5 is applying the application of manure, how to provide
6 that information to the dairy or to the feed |ot.
7 BY MR TEBBUIT:
8 Q Right, but that's not ny question. M question is:
9 Vere you aware of -- | will rephrase ny question -- were
10 you aware of the pressure fromthe dairy industry on
11 Department of Ecol ogy and Department of Ag to not
12 require groundwat er nonitoring?
13 MS. KRI STENSEN.  Same obj ection.
14 THE WTNESS: | was aware of, | guess
15 woul d say, conversations with the dairy industry with
16 our agency. | can't say whether that was pressure or
17 not. |'mnot sure the nature of the word pressure.
18 BY MR TEBBUTT:
19 Q D d you have any discussions with anyone in the dairy
20 i ndustry about the permt requirenents in 2006 or the
21 2006 permt requirements?
22 A Not to ny recollection
23 Have you had any discussions with anyone in the dairy
24 i ndustry about the new proposed permt?
25 A | have not.
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1 Q Have you ever had discussions with any of the principals
2 of the Bosna dairies?
3 A | have not.
4 Q Have you ever net M. Henry Bosnma?
5 A It is entirely possible.
6 Q You don't recall specifically?
7 A | don't recall specifically. There is a variety of
8 meetings | attend, and they may be on a variety of
9 topics, or I'mengaged with the local community and
10 busi ness and farners and things of that sort.
11 Q Were you in attendance at a nmeeting with a number of
12 peopl e from Departnent of Ecology in 1997, shortly after
13 the dairies received notices of intent to sue from CARE
14 my client, over the Cean Water Act discharges?
15 A | was aware of your lawsuit. | was actually the
16 shorel ands and environmental assistant section manager
17 at the time, so | was focused on shoreland issues and
18 wet | and issues in Eastern Washington as a whol e.
19 Q So you didn't participate in any of those meetings
20 bet ween Ecol ogy and the dairy industry?
21 A No, sir.
22 Q Do you know Jay Gordon?
23 A Yes, | do.
24 Q What interactions have you had with Jay CGordon?
25 A Very mnor. They are typically at a very high |evel
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1 either in conversations with the dairy federation
2 | ocally or the farmbureau, but they are typically -- he
3 s a participant at a function or at a neeting and it
4 could be a conference, it could be a variety of things.
5 Q Have you had any discussions with himabout the
6 regul ation of the dairy industry in the state of
7 Washi ngt on?
8 A M personally?
9 Q VYes.
10 A No.
11  Q How about the sane question with respect to Dan Wod?
12 A I'msorry, | don't know --
13 Q Do you know Dan Wod?
14 A | don't know Dan Wod.
15 Q Okay. Do you know Bill or Bob Dol sen?
16 A It sounds like a dairy famly.
17 Q Dol sen's Cow Pal ace, do you know themat all?
18 A | know the Cow Pal ace and | have heard of the nane.
19 Q But you haven't net then?
20 A | haven't net them
21 Q How about George DeRuyter, have you ever net
22 George DeRuyter?
23 A | have not net M. DeRuyter but | have probably met
24 relations of DeRuyter.
25 Q Have you net Dan DeRuyter, his son?
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1 A | believe so.
2 Q Do you know in what context?
3 A | believe he is a participant on the G oundwater
4 Managenent Area as an advisory board member
5 Q Do you participate in the G oundwater Managenent Area?
6 A | do; I"'man alternate.
7 Q So you are not there all the time?
8 A | tryto be there as much as | can, but I'mnot there
9 all the tine.
10 MR. TEBBUTT. Wy don't we take a short
11 break. W are having sone nore copi es nade of some
12 docunments today. |'mgetting close to done.
13 MS. BARNEY: (kay.
14 (Discussion held off the record.)
15 MR, TEBBUTT. Let me go on the record
16 right nowand we will take care of this before I forget,
17 that if there are documents that we receive later after
18 this deposition is concluded this norning, | would I|ike
19 to reserve ny right to ask M. Tebb sone additiona
20 questions about docunents that we receive after we
21 concl ude this deposition today.
22 MS. BARNEY: Well, Ecology would object to
23 | eavi ng the deposition open, even for that limted
24 pur pose, but maybe we could -- there mght be a way that
25 we coul d have a witten, perhaps, response.
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1 MR, TEBBUTT:. \What | would suggest is that
2 we just continue by tel ephonic deposition so that we can
3 not have to appear in person, we can just ask sone
4 foll owup questions, if any, telephonically.
5 MS. BARNEY: On specific documents and for
6 that imted purpose?
7 MR, TEBBUTT: Yes. Not that it's |eft
8 open for us to go back, but just for docunments that we
9 receive after -- that we receive after the disk that we
10 receive this norning.
11 MS. BARNEY: For that |imted purpose
12 t hen?
13 MR TEBBUTT: Yes.
14 MS. BARNEY: (kay.
15 MR, TEBBUTT. Al right. Let's take a
16 br eak.
17 (Short break taken.)
18 MR. TEBBUTT: On the record, any
19 addi tional docunents that we find that are produced
20 today, we can ask questions about with follow up
21 questi ons.
22 (IExhibit No. 51 marked for identification.)
23 BY MR TEBBUTT:
24 Q M. Tebb, you have in front of you Exhibit 51, an agenda
25 draft for a neeting that you attended; correct?
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1 Yes.

2 And did you make a presentation on the Yakinma River

3 Basin at this neeting?

4 A Yes, | did.

5 Q Was it a PowerPoint presentation?

6 A | believe so.

7 Q Do you know if that PowerPoint presentation has been

8 provi ded on the disk provided today?

9 A | donot know. | would be glad to provide it, though,
10 iIf it is mssing.

11 Q We would like to see that PowerPoint presentation.

12 Did you have other notes that you woul d have nade to
13 hel p you present on that day?

14 A The notes and materials would prinarily have been what
15 the USGS provided in the context of the John Vaccaro
16 report inits relationship to illustrating and

17 denonstrating the hydrologic continuity of surface and
18 groundwat er .

19 Q Right. But ny questionis: D d you prepare separate
20 notes to help you make a presentation?
21 A Typically, those would be part of just sort of the
22 maki ng of the presentation itself. There mght be, but
23 | don't -- | don't recall a specific set of notes for
24 this particular presentation.
25 Q Could you search to see if you have notes --
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1 A I wll.
2 Q -- fromthat presentation?
3 A Yeah, it's not ny normal style. | kind of doit as |I'm
4 creating the presentation, but | can | ook.
5 Q So you normally would do the presentation, and just use
6 that as the outline --
7 A Yeah, | would have my reference materials and | would
8 just start building the presentation.
9 Q I understand. | do sonething very simlar when | do
10 t hem nysel f.
11 A ay.
12 The USGS study that you are referring to, did it cone
13 out right around this time?
14 A Yes, it did.
15 And what were its conclusions, do you recall?
16 A Its conclusions were significant in that the Departnent
17 of Ecology was required as part of a settlement to help
18 fund and participate in the devel opment and creation of
19 this report, both by funding as well as participating in
20 some of the technical reviews.
21 The report basically concluded that groundwater and
22 surface water are hydrol ogically connected, which means
23 there is a relationship.
24 Q It's not a stunning scientific finding, isit, as a
25 hydr ogeol ogi st yoursel f?
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1 A It is not a stunning finding, but you would be surprised
2 how i nformation and nethods of doing business were
3 different without that information in the context of how
4 we nanaged water quantity. W managed water quantity
5 and issued permts in two separate buckets, groundwater
6 and surface water. And this report basically said we
7 shouldn't be doing that, that in fact the water in the
8 Yaki ma basin is a single resource.
9 Q Andsoif, for instance, an entity like the dairy
10 industry is polluting the groundwater, it will be
11 hydrol ogical |y connected to the surface waters in that
12 area; correct?
13 MS. KRI STENSEN:.  Qbj ection, inconplete
14 hypot hetical, assunmes facts not in evidence.
15 BY MR TEBBUIT:
16 Q Isn't that a fair inference?
17 A | think that's a fair inference. It would be dependent
18 upon space and time. There is a timng difference as it
19 rel ates to groundwater when it expresses itself into a
20 surface water body.
21 Q Right. But the general principle that the aquifer in
22 the Lower Yakima County Valley, what is known as the
23 Granger drain, that is it hydrologically connected to
24 the Yakima River is a fairly certain scientific
25 principle, is it not?
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1 M5. KRI STENSEN: Sane obj ection.
2 THE WTNESS: That is correct.
3 BY MR TEBBUTT:
4 Q Certainly nore likely than not as a scientist you coul d
5 say that; correct?
6 MS. KRI STENSEN. Same obj ection.
7 THE WTNESS: In ny professional opinion
8 that's correct.
9 BY MR TEBBUIT:
10 Q And even as | said before, it's a far higher degree of
11 certainty than more |ikely than not, woul d you agree?
12 MS. KRI STENSEN:  Assumes facts not in
13 evi dence, beyond the scope of this deposition notice.
14 He is not an expert in this case.
15 BY MR TEBBUIT:
16 Q Go ahead.
17 A Reviewing, and in nmy experience as a |icensed
18 hydr ogeol ogi st and geol ogi st, engi neering geol ogi st, and
19 review ng the USGS study report that was prepared by
20 doctoral -1 evel geologists fromthe United States
21 Geol ogi cal Survey, provides, | think, anple evidence and
22 scientific evidence to make that conclusion.
23 Q So we talked about one of the bullet points was
24 potential legal inpacts. Wat were the potential |egal
25 | npacts that you discussed?
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1 A This was nore specifically two parts. One was the water
2 quantity issue that | referred to earlier inregards to
3 how water rights are permtted and i ssued and how t hey
4 relate to the -- what we call the priority system |In
5 other words, to achieve a water right, the rmonent that
6 you achieve it, essentially when you file an
7 application, you have what's called a priority date.
8 And so what we basically had was, is we had a series of
9 surface water rights that were issued priority dates.
10 And in the Yakima Basin to be a senior water right you
11 have to have a pre-May 10th, 1905 water right. The
12 groundwater rights that we issued were subsequently
13 after World War |1, and therefore largely junior to that
14 senior surface water right. So the relationship that |
15 was speaking of in terns of the legal inpacts is the
16 fact that we have gone through a 30-year,
17 30-m | lion-plus-dollar adjudication in the Yakima Basin,
18 solely focused on the surface water rights. There is
19 al nost doubl e the amount of information and process we
20 have to go through to resolve groundwater rights in the
21 context of an adjudication.
22 So what | was speaking of was my predecessors have
23 created an out-of-priority use of groundwater in the
24 Yaki ma Basin that's dependent upon a federal irrigation
25 project that basically asks the state of Washington to
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1 secure that water for its use as of May 10th, 1905. And
2 so we had this issue here that -- I'mstill dealing wth
3 it today.
4 Q Let me ask you, the dairies in the Lower Yakinma Valley,
5 use -- are you famliar with how nuch water they use?
6 A I'mfamliar that they use a lot of water, I'm not
7 famliar wth how mich exactly.
8 Q And that they have been given water rights?
9 A They have been given water rights.
10 But are they -- are those water uses regulated in any
11 respect ?
12 A They are regulated in the context of either the stock
13 water permt -- stock water exenption, or they have an
14 actual groundwater permt. So, in that instance, that's
15 the formof regulation that they have. They are not --
16 i f you nean during a time of drought that we woul d
17 interrupt them we have not resolved those issues yet.
18 And that was what | was trying to illustrate, that we
19 have, in ny opinion, out-of-priority water use that is
20 not being treated under the sane regul atory reginme that
21 surface water rights are being treated under the
22 Yaki ma Superior Court.
23 Q Sothe dairies are the out-of-priority water use that
24 you are referring to? Because they have been subsequent
25 to World War I1?
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1 M5. KRI STENSEN. (hbjection, |ack of
2 f oundat i on.
3 THE WTNESS. In ny opinion, they have a
4 junior priority date to the May 10th, 1905 water right
5 that was associated with the Yakima irrigation project.
6 BY MR TEBBUTT:
7 Di d you discuss any potential |egal inpacts of the
8 hydrol ogi cal connection that was found in the study to
9 pol lution discharges into the Yaki ma Basin?
10 Yes. | think that was the context of the |ower subject
11 here, demonstrating that there was an observed high
12 nitrate contamnation in the shallow groundwater in the
13 Yaki ma Basin, and therefore making a simlar conclusion
14 or analogy that this water then subsequently gets into
15 surface water and that's a violation of our state water
16 quality laws, as well as the O ean Water Act.
17 So those discharges to surface water from groundwat er
18 woul d add nutrients to the surface water; correct?
19 M5. KRISTENSEN. (bjection, assunes facts
20 not in evidence, inconplete hypothetical.
21 THE WTNESS: That was ny concl usion
22 BY MR TEBBUTT:
23 And those additional nutrients will change water quality
24 In the Yakima Basin; correct?
25 M5. KRI STENSEN: Sane obj ection.
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1 THE WTNESS: They will add to the
2 degradation of the quality of the water quality.
3 BY MR TEBBUTT:
4 Q Wat types of degradation?
5 A I think in the report sone of the things are large
6 E. coli, BOD issues, suspended sedinents, chlorine,
7 ot her kinds of contam nants that are associated wth
8 typi cal manure configuration
9 Q So your concern with manure contam nation of groundwater
10 and its hydrol ogi cal connection to surface water
11 included E. coli?
12 A Potentially.
13 Q What about other pathogens?
14 A | would imgine the sane for them
15 Q Gkay. Do you also have concerns about surface water
16 runoff frommanure applied to fields?
17 M5. KRI STENSEN: Sane objection, |acks
18 foundation, inconplete hypothetical.
19 THE WTNESS: | woul d.
20 BY MR TEBBUIT:
21 Q So the same issues of nutrient contamnation, nutrient
22 and | oadi ng?
23 MS. KRI STENSEN. Same obj ection.
24 THE W TNESS. Yes.
25
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1 BY MR TEBBUTT:
2 Q And also exposure to pathogens?
3 A Yes.
4 So humans coul d be exposed to those pathogens in the
5 surface water?
6 MS. KRI STENSEN: Qbjection, calls for
7 specul ation, inconplete hypothetical.
8 THE WTNESS: Yes. Actually, one of the
9 beneficial uses that the water quality criteria provides
10 s recreational use of a water body.
11 BY MR TEBBUTT:
12 Q So if pathogens were affecting the surface waters, those
13 woul d negatively inpact those recreational val ues;
14 correct?
15 M5. KRI STENSEN:  Sane obj ection.
16 THE WTNESS: That is my understanding.
17 BY MR TEBBUTT:
18 Q And potentially put people at risk of health inpairment?
19 M5. KRISTENSEN. Calls for specul ation,
20 obj ecti on.
21 THE WTNESS. Yes, that is correct.
22 MR TEBBUTT: That's all | have. Thank
23 you.
24 M5. KRISTENSEN. M. Tebb, | have a couple
25 of followup questions for sone of the things that you
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1 were asked about earlier.
2 (Discussion held off the record.)
3
4 EXAM NATI ON
5 BY MS. KRI STENSEN
6 M. Tebb, again |I'm Deb Kristensen, |'mcounsel for the
7 dairy defendants in the four cases that you have been
8 noticed here to appear for. And we have gone through a
9 couple of different docunents, and | will ask you to
10 first turn to Exhibit 45|
11 | know M. Tebbutt asked you a bunch of questions
12 about this, but the paper is titled "Issue Paper." Can
13 you tell me what an issue paper is?
14 Yes. An issue paper, or white paper depending upon the
15 nomencl ature, is typically a paper that woul d be
16 produced by a professional hydrogeol ogi st or geol ogi st,
17 in this instance, to provide a discussion on what
18 options or approaches, based on science and based on the
19 current standard of practice, would be used to
20 essentially inplement or inprove our regulations.
21 Do you know why this specific issue paper, Exhibit 45
22 was witten?
23 | believe it had to do in the context of whether we
24 woul d be requiring Iined manure |agoons in the context
25 of the CAFO permt.
E!E Page 72

Central Court Reporting 800. 442. 3376



http://www.centralcourtreporting.com

CARE, et al. vs. Cow Pal ace, et al

Thomas Tebb 02/ 26/ 2014

1 Q | seethe title on Exhibit 45 is a "Construction of
2 Dai ry Lagoons Bel ow the Seasonal H gh G oundwat er
3 Table." Do you see that?
4 A Yes.
5 And then if you turn to page 4 of that same exhibit,
6 under the paragraph that begins with "Options," and
7 before we get to option 1 there, the |ast sentence says,
8 "There are two main options for designing dairy |agoons
9 in areas where there is a seasonally high groundwater
10 table." Do you see that?
11 A | do.
12 |'s this issue paper nmeant to address only those |agoons
13 where there is a seasonal |y high groundwater table?
14 A That is ny understanding.
15 (kay. Is there -- in your opinion, is there a
16 seasonal 'y high groundwater table in the Yakima Valley?
17 A There can be, based on irrigation-induced, artificially
18 el evating the groundwater table.
19 Q Do you know where the Cow Pal ace area is |ocated?
20 A | do.
21 Do you have an opinion as to whether or not there is a
22 seasonal Iy high groundwater table at the Cow Pal ace
23 | ocation?
24 A M professional assessment and judgment of that is that
25 there is not.
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1 Q kay. Do you know where the Liberty Bosma area is?
2 A | believe it is further down in the basin; and | don't
3 know exactly where it is.
4 Q Do you have an opinion as to whether or not thereis a
5 seasonal Iy high groundwater table at the Liberty Dairy?
6 A Again, not knowng its exact location, but if it is in
7 the |lower portions below, say, the canals, either the
8 Rosa or Sunnyside Canal, that's a potential.
9 Q I will represent to you that the Liberty Dairy is
10 adj acent and close to the Cow Pal ace Dairy.
11 A kay.
12 Do you know where the DeRuyter, the DNA dairy is
13 | ocat ed?
14 A | do not.
15 Q Do you know where the George DeRuyter dairy is |ocated?
16 A | do not.
17 Q So do you have an opinion one way or another as to
18 whet her the reconmendations in [Exhibit 45 apply
19 specifically to the lagoons in any of the four dairies
20 at issue here?
21 | do not have an opinion on that.
22 M. Tebbutt al so asked you about Exhibit 47. And page 9
23 of that report, which has the Bates nunber CARE 26421 --
24 do you see that one -- yeah, 9 of 34.
25 M. Tebbutt asked you about the |anguage there at
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1 the top of that page, and that's under "Effluent
2 Limtations" of S1 and subparagraph B, "G oundwater
3 Effluent Limtations.”" The top of that sentence that we
4 didn't go over, can you read that out |oud?
5 On top of page 9, the top sentence?
6 Yes.
7 Yes. "The permttee nust only apply manure, litter, and
8 processed wastewater to lands as specified inits
9 nutrient nanagenent plan.”
10 Ckay. So what is your understanding of what that
11 | anguage neans? |If a dairy applies its processed
12 wast ewater in accordance with this nutrient managenent
13 plan, then it's in conpliance with this provision?
14 That is ny --
15 MR, TEBBUTT. (bjection, calls for a |egal
16 concl usi on.
17 BY M5. KRI STENSEN
18 |'s that your understanding?
19 That is ny understanding.
20 In the paragraph below 1 and 2 there, M. Tebbutt,
21 again, drew your attention to the first sentence there
22 of that |anguage. The second sentence there reads,
23 "Contam nant concentrations of chemcals and nutrients
24 found in saturated soils that have been applied at
25 agronomc rates for agricultural purposes are exenpt
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fromall requirements of,
173-200 WAC, and it goes on.

Do you understand what an "agronomc rate" is as

and then it lists chapter

that termis used in that provision?

Yes, | have a basic understanding.

Can you describe?

A M understanding of that is that the materials or the

contam nant concentrations of the manure, if you wll,

© oo N o o M~ W N P
g

is applied to the soil in such a manner and in such a

10 concentration that the crop woul d basically take that

11 material up in its production --

12 Q GCkay. And --

13 A -- as aformof fertilizer.

14 On the agronomc rates that are referred to here, are
15 they reflected in the nutrient managenent plans?

16 A That is ny understanding.

17 Soif adairy is applying its nutrients at agronomc

18 rates consistent with the nutrient management plan, it
19 I's your understanding they are conplying with this

20 provi sion?

21 A That is correct.

22 MR. TEBBUTT: njection, calls for a |egal
23 concl usi on.

24 BY M5. KRI STENSEN

25 Q Turn to Exhibit 50, if you could. This is the e-nmail
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1 that M. Tebbutt was asking you to get into your
2 conversation about the EPA study that cane out in 2012.
3 During the course of your discussion with M. Tebbutt,
4 you said words to the effect of -- and | don't want to
5 put words in your nouth -- but sonething along the Iines
6 of that you believe groundwater contamnation is
7 occurring around the dairies in the Yakima Valley; is
8 that fair? Is that --
9 | think there is a high probability that contam nation
10 Is potentially comng fromthose facilities, yes.
11 Do you have an opinion as to whether there are other
12 potential sources of nitrate contam nation?
13 | do. Yes, | believe there are other sources of
14 contam nation such as irrigated crop |and, orchards,
15 septic systens, a variety of things.
16 Are there any efforts at the Departnment of Ecology to
17 identify those potential other sources of nitrate
18 contam nation?
19 Yes. Under the G oundwater Minagenent Area, advisory
20 board process, we have just embarked upon a process what
21 we are calling a nutrient |oading nodel to determne
22 just that.
23 Ckay. How far along is that process? Were is the
24 process?
25 Unfortunately, it is not as far along as we would IiKke.
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1 But we just authorized, as of, | believe, |ast week,
2 funding to be spent on that issue.
3 Q Is there alead person in charge of that effort or is it
4 a group effort? Could you describe that --
5 A Yakima County is the contracting agency as a grant with
6 us, so it would have to be a conversation with
7 Yaki ma County to determne who is the |ead on that.
8 Q Okay. Are there any kind of timelines or mlestones set
9 up for what the group is going to do to identify other
10 sources of potential nitrate contam nation?
11 A Yeah. | believe that would be part of the scope of work
12 that will be developed for the funding that's just been
13 rel eased into this nitrogen-|oading model.
14 Q It sounds like it's pretty early in that process; is
15 that fair?
16 A Yes, ma'am
17 Q Have you been directly involved with those efforts?
18 A | have not.
19 Q Who from Ecol ogy has been?
20 A Charlie MKinney, our water quality section nanager.
21 Q Were is he |ocated?
22 A He is in Yakima, Washington. He is the actual board
23 menber; 1'mhis alternate.
24 Q But he works for Ecol ogy?
25 A Yes, ma'am
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1 Q In any of the docunments that have been produced today,
2 to the extent there are any docunents related to these
3 efforts to identify other potential sources of nitrates,
4 either through your work as an alternate or
5 M. MKinney's work, are those docunents included in the
6 materials that were produced today or will be produced
7 shortly; do you know?
8 A | donot know. | don't think they were because of the
9 nature of the request for the document production.
10 Q If you turn to Exhibit 51, | notice this is a draft
11 agenda, and | realized it just came off the desk. Dd
12 this change in any neaningful way fromthe tine it was
13 drafted to the time it becanme final?
14 A | do not believe so.
15 Wio attended, ever -- do you recall who attended this
16 meeting?
17 A | don't. It looks to be at a fairly high |evel, though,
18 because those are nyself, as a regional director;
19 Jeanni e Sunmerhays is a regional director out of our
20 Nort hwest Regional Ofice; and then Josh Baldi was the
21 special assistant to the director on water quality
22 | ssues.
23  Q Wereis M. Baldi, is he here?
24 A M. Baldi is currently enployed by the Departnent of
25 Ecol ogy at the Northwest Regional Ofice, regiona
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1 director. He took Jeannie's place.
2 Ckay. Are you aware that there are consent orders that
3 each of the four dairies -- that are at issue today have
4 been -- have entered into with the EPA?
5 | amaware --
6 MR. TEBBUTT: (nbjection to the extent it
7 m scharacterizes what they are.
8 THE WTNESS: Yes. |'maware of a form of
9 consent or sone |egal docunent that requires the dairies
10 to do certain things.
11 BY MS. KRI STENSEN
12 Have you ever reviewed any of those consent orders?
13 | have not.
14 Prior to those being entered into between the dairies
15 and EPA, did you have any discussions wth EPA about the
16 need or their efforts to enter into consent orders with
17 the dairies?
18 | did not.
19 Ckay. Do you know if anyone at Ecol ogy did?
20 That's entirely possible. The Environnental Protection
21 Agency pretty much held that material and their
22 subsequent regulatory action pretty tight.
23 | know M. Tebbutt asked you previously about the 2012
24 EPA study that was conducted. Did you have an
25 opportunity to actually review that and provide any
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1 conments back to the EPA on that study?
2 | personally did not. | believe our staff does, either
3 both at our regional office in Yaking,
4 Charlie MKinney's staff, or possibly soneone at
5 headquarters | wouldn't be aware of.
6 You think someone at Ecol ogy may have provi ded
7 comrents --
8 |"mnot specifically aware of that.
9 Are you aware of any comments that were provided by
10 Ecol ogy back to EPA on their study?
11 As | said, | believe there were some comments. |'m not
12 specifically aware of them nor their nature.
13 Ckay.
14 MS. KRISTENSEN. That's all | have.
15 MR TEBBUTT: (kay. | just have one
16 fol | ow up.
17
18 EXAM NATI ON
19 BY MR TEBBUIT:
20 Wth regard to Exhibit 47, M. Tebb, M. Kristensen
21 asked you some questions about the |anguage on page 9.
22 |f you would turn to that, please.
23 Ms. Kristensen asked you questions about whether
24 applications at agronomc rates -- if a facility was
25 applying at agronomc rates, if they would then be in
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1 conpliance with the permt, and | believe you answered
2 yes; is that correct?

3 Yes.
4 Doesn't the last clause of the |ast sentence of
5 paragraph B, which states, "If those contam nants wl|
6 not cause pollution of any ground waters bel ow the root
7 zone," change your -- doesn't that |anguage change your
8 opi ni on about whether conpliance woul d be achi eved?
9 Absol utel y.

10 So if the contam nants reach groundwater, then

11 conpliance will not be achieved; correct?

12 That is correct.

13 MR. TEBBUTT: That's all | have. Thank
14 you. W will reserve the opportunity to -- on the

15 record ask further questions pending the provision of
16 addi tional docunents.

17 (Proceedi ngs adjourned at 11:00 a.m)

18 (Signature reserved.)

19

20

21

22

23

24

25
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1 CERTI FI CATE
2 I, Laura Guka, a Certified Court Reporter in
3 and for the State of Washington, residing at
4 Uni versity Place, Washington, authorized to adm nister
5 oaths and affirmati ons pursuant to RCW5. 28. 010, do
6 hereby certify;
7 That the foregoing Verbatim Report of Proceedings
8 was taken stenographically before me and transcri bed
9 under ny direction; that the transcript is a full, true
10 and conpl ete transcript of the proceedi ngs, including
11 all questions, objections, notions and exceptions;
12 That | amnot a relative, enployee, attorney or
13 counsel of any party to this action or relative or
14 enpl oyee of any such attorney or counsel, and that | am
15 not financially interested in the said action or the
16 out conme t hereof;
17 That upon conpletion of signature, if required, the
18 original transcript will be securely sealed and the sane
19 served upon the appropriate party.
20 I N WTNESS HEREOF, | have hereunto set ny hand this
21 day of , 2014.
22
23
24
25 Laura G uka, CCR No. 2057
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1 DEPCSI TI ON OF THOVAS TEBB
CORRECTI ON AND SI GNATURE CERTI FI CATE
2
I, , hereby certify under
3 penalty of perjury of the laws of the state of
Washi ngton that | have read ny foregoing deposition
4 taken the day of , 2014, and
that to the best of ny know edge the deposition is true
5 and accurate with the exception of the follow ng
corrections:
6
7 PAGE LINE CORRECTI ON
8
9
10
11
12
13
14
15
16
17
18
19
20
21
Execut ed at ,  Washi ngt on on
22 the day of , 2014.
23
24
(Deponent's Si gnature)
25
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| CHARLES M. TEBBUTT, pro hac vice

DANIEL C. SNYDER, pro hac vice
Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St.

Eugene, OR 97401

Tel. 541.344.3505

BRAD J. MOORE, WSBA. #21802
Stritmatter Kessler Whelan Coluccio
200 Second Avenue West

Seattle, WA 98119

Tel. 206.448.1777

Additional Plaintiffs* counsel on signature page

IN THE UNITED STATES DISTRICT COUR'T
FOR THE EASTERN DISTRICT OF WASHINGTON

COMMUNITY ASSOCIATION FOR
RESTORATION OF THE
ENVIRONMENT, INC., a Washington
Non-Profit Corporation

and

| CENTER FOR FOOD SAFETY, INC.,

a Washington, D.C. Non-Profit
Corporation

Plaintiffs,
V.

COW PALACE, LLC, a Washington
Lirnited Liability Company,

Defendants.

NO. CV-13-3016-TOR

NOTICE OF DEPOSITION —
THOMAS TEBB

TO: Thomas Tebb, Washington State Dept. of Ecology

DEPOSITION NOTICE -1
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AND TO: Debora K Kristensen, Jeffrey C. Fereday, Presten N, Carter,

Brendan V. Monahan, Mathew L. Harrington, Sean A. Russel, and Olivia

Gonzalez, counsel for Cow Palace, LLC.

PLEASE TAKE NOTICE that, pursuant to Fed. R. Civ. P. 30(b)(1),

Plaintiffs CARE and CFS will take the deposition of Thomas Tebb. The

deposition will take place at the office of Central Court Reporting, 917 Triple

| Crown Way, Suite 200, Yakima, WA, 98908, beginning promptly at 9:00 a.m, on

February 20, 2014, or at a time and location that is mutually convenient to the

parties and witness.

The deposition will be by oral examination using stenographic means, and

will be taken before an Official Court Reporter and Notary Public, in and for the

{ State of Washington. If not completed on the scheduled day, the deposition will be

continued thereafler from day to day and from time to time unfil fully taken and

may be used for all purposes, including trial of the above-captioned matter.

DATED this 23rd day of January, 2014.

s/ Brad J. Moore

|BRAD J. MOORE, WSBA #21802

Stritmatter Kessler Whelan Coluccio
200 Second Ave. W,

Seattle, WA 98119

Tel. 206.448.1777

E-mail: Brad@stritmatter.com

Local counsel for Plaintiffs

DEPOSITION NOTICE -2

s/ Charles M. Tebbutt

CHARLES M. TERBUTT

OR Bar No. 96579 (pro hac vice)
DANIEL C. SNYDER

OR Bar No. 105127 (pro hac vice)

Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St,

Eugene, OR 97401

Tel. 541.344.3505
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s/ Jessica L. Culpenper
JESSICA L. CULPEPPER
New York Bar Member

| (pro hac vice)
| Public Justice

1825 K Street NW, Ste. 200
Washington, DC 20006

Tel. 202.797.8600

E-mail: jeculpepper@publicjustice.net

Counsel for Plaintiffs

DEPOSITION NCTICE

E-mails: charlie.tebbuttlaw@email.com
dan.tebbuttlaw@gmail .com

Counsel for Plaintiffs

s/ Elisabeth A. Holmes
ELISABETH A. HOLMES

OR Bar No. 120254 (pro hac vice)
GEORGE A. KIMBRELL

WSBA # 36050

Center for Food Safety, 2nd Floor
303 Sacramento Street

San Francisco, CA 9411}

Tel. 415.826.2770

Emails:
eholmes@centerforfoodsafety.org
gkimbrell@centerforfoodsafety.org

Counsel for Plaintiff Center for Food
Safety





AD BEA (Ruv. 12/13) Subpoene 1o Teslify a1 a Deposition in & Civil Action

UNITED STATES DISTRICT COURT

for the

Eastern District of Washington
Cmiy. Ass'n for Restoration of the Env'l, et al,

ﬁaiﬂf{'ﬂ'
V.
Cow Palace, LLC

Civil Action No. 2:13-cv-3016-TOR

Defendant

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

- Thomas Tebb, Washington Dept. of Ecology
o:

{Name of parsan lo whom this subpoena is direr:i';z?}“

@ Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

[Place: Central Courl Reporiing . Do mad i
! 917 Triple Crown Way, Suite 200 : 2/20/2014 o
Yakima, WA 98808 ; 0 8:00 a.m.

The deposition will be recorded by this method: Stenegrapher

;E(Praductian: You, ar your representatives, must also bring with you to the deposition the foltowing documerits,
" electronically stored information, or objeets, and must permit inspection, copying, testing, ar sampling of the
material:
See Attached.

The following provisions of Fed. R, Civ, P, 45 are aftached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to & subpoens; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: —411% CLERK OF COURYT
™ (dle .2 e —

=

Signature of Clerk or Deputy Clark Altorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing fname of parsy) Cmty.
Ass'n for Restoratiun of the Env't {"CARE") e

» Wha issues or requests this subpoena, are:

Brad J. Moore, Stritmatier Kessler Whelan Colucclo, 200 Second Ave. W., Seattle, WA, 88119 {206) 448-1777
Charlgs M. Tebbutt, Law Offices of Charles M. Tebhutt, P.C., 841 Lawrance St., Eugene, OR, 97401 (541) 344-3505

Notice to the person who issues or requests this subpoena
[f this subpoena commands the production of documents, electronicaily stored information, or tangible things, a notice
and a copy of the subpoena must be served on each party in this case before it is served on the person to whom it is
directed, Fed. R, Civ. P. 45(a}(4).
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Civil Action No. 2 13-¢v-30168-TOR

PROOF OF SERVICE
{This section should not pe filed with the court unless required by Fed, R, Civ. P. 45. )

1 received this subpoena for fnanre of individual and title, if any)

ON (date}

O 1 served the subpoena by delivering » copy to the named individual as follows:

on (date) ;or

e e e o

3 [ returned the subpoena unexecuted because:;

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents,
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law,

3

T have also
in the amount of

My feesare § for travel and $ for services, for a tota] of § 0

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Primted name and title

Sarver'y address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (¢), (d), (e), and (g) (Effective 12/113)

{c) Place of Compliznce.

(1) For a Trial, Hearing, or Deposition. A subpoeaa mey command a
person Lo altend 1 trial, bearing, or deposition only a5 foliows:
(A} within 100 mites of where the person resides, Is employed, or
regulorly transacts business in persan; or
(B) within the state where the persen resides, is employed, or regularly
transoels business in pesson, il Lhe person
(1} is a party or a pany’s officer; or
(i) is communded to vliend a tial aod would not incur substundial
CXPENSC.

(2} For Other Discovery. A subpoena may command:

{A) productinon of dotuments, electronically stored informalion, or
tangible Lhings ut a plece within 100 miles ol where (he person resides, is
vimployed, or regulerly transacts business in pesson; and

(B} inspection of premises al the premises 1o be inspected.

{d) Protecting 8 Person Subject Lo a Subpoena} Enforcement.

{3 A vaiding Undue Burden or Expense; Sanctions. A party or atiomey
respansible for issuing and serving a subpoana must take reasonsble sleps
{0 ovoid imposiog endue burden or expeise on a person subject lo the
subpoena, The court for the disirict where compliance is required musl
anforce this duty and impose an appropriate sunction-—which may include
losl earnings and reasonable attomey's fees—on a party or attomey who
fails to comply.

(2) Commuand to Produce Materials or Permit Inspectlon.

(A} Appearance Not Required, A person commanded to produce
documents, electronically stored informnation, or langible things, or to
permit the inspeelion of premises, need ot appear in person at the place of
production or inspection ualess also comunstded 10 appear for a deposition,
hearinig, or trdal,

{B) Ubjections. A person commanded to produce docwmnenls or tangible
things ur o permil inspeclion may serve on the parly or attormey designaled
in the subpoena 8 wrillen objecton Lo inspecting. copying, testing, or
sumpling any er all of the materials or to inspecting the premises—or Lo
producing, clecirenically stored {nformation in the form or forms roquested,
The objection myst be served before the earlier of the time specified for
complisnce ar 14 days afler the subpoena is served, 1 oo objection is made,
1he following rules upply:

{i} Atany Umeg, on notice o the commanded person, the serving party
may move Lhe court for the district where comptianee is required for an
order compelling procdustion or inspection.

(i) These acls may be required only as direcled in (he order. and the
oeder must prolect a person who s neither a party nor & party’s officer from
sipnificant expense resulting from compliance.

{3} Quashing or Medifying a Subpoena.

(A} When Required. On timely molion, the count for the district where
campliance is required must quash or modify 4 subpoena Lhatt

() fails to allow & reasonable time to comply:

{if) rcquires u person to comply beyond the geographieal limits
specified in Rule 45(c);

(i} requires disclosuce of privileged or olher protecled matter, if no
exeeption or woiver applies; or

(iv) subjects a person Lo undue burden,

(B) When Permitted, To protect a person subject o or afecled by o

subpoena, the court for the districl where compliznee is requived may, an
mulion, quash or modify the subpoena i it requires:

() disclosing o trude secrel or other confidential research, development,
ar commercial informalion; or

(i#) disclosing an unrelained expert’s apinion or informetion (hat doeg
nat describe specific oceurrences in dispute and results from the txpert’s
siudy that was not requested by & pariy,

(€} Specifying Conditions a5 an Alternative, [t the circumstances
described in Rute 45(d)3)(B). the court may, instead of quashing or
modifying e subpacna, order appearance or production under specified
condilions il the serving party:

{i) shows a substontial need for the testimony or material that o
mhcn}'isu met withoul undue hardship; and. Y pmatbe
{ii) ensures thet the subpoented person will be reasonably compensaled.

(e} Duties in Responding to 8 Subpocna,

(1) Preducing Bacuments or Electronically Stored Information. These
procedures apply to producing documents or electronically stored:
information:

(A) Documents. A person responding to a subpoena to produee documents
must produce thern a5 they are kept in the ordinary coerse of business or
must arganize end label (hent 1o comespond to the categories in (he demand,

(B) Form for Producing Electronically Stored Information Not Specified.
If'a subpoena does not specify & farm for producing elecironically stored
infurmation, the person responding must produce il in a form er forms in
witich il s ordinasily maintained or in a reasonably usable form or forms,

{C) Elecironically Stored Information Produced in Only One Form, The
person respanding need not produce the same electronically stored
infermation {n more than one form,

(D) Jnoceessible Efvctronicatly Stored tnfarmation. The person
respanding need not provide discavery ol electronically stored information
from sources Lhat the person Identifies as not reasonably sscessible because
ol undue burden or cost. On molion lo compel discovery or fora profective
order, Lhe person respuntding must show thel e information is not
reasonably occessible because of undue burden or cost. 1t that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilage or Profection.

(A} Infermaiion Withield, A person witkholding subpoenaed Information
under a claim that it is privileged or subject tp protection os trind-prepamation
melerial must:

(i) expressly make the claim; and

(1) deseribe the neture of the withiield documents, communieations, or
tangible things in @ manner that, without revealing information iself
privileged or protecied. will enable the pariies tg assess the claim.

(B} Information Praduced. If infyrinetion produced in response to a
sthucnu is subject to 8 claim of privitege or of proleclion as
tril-prepuration materdal, the person making the claim muoy nolify any party
thet received the information of the claim and (he basis For it ARer being
I:IDIIECd,_ﬂ. party must proniptly return, sequester, or desiruy the specified
information and any copies it hus: must nat use or disclose Lhe infomalion
undil the claim Is resolved; must ke reasonable sieps to retrieve the
inl'urrnnlion_lf the party diselused il hefore being nolified; and may prompily
present the information under seal to the court for the disiricl where
compliance is required for a determinalion of the clnim, The person who
pmd]ucn;d the information musl preserve the information untit the claim is
resolved.

(g} Contempt. .

The court for the district where compliance is required—and ulso, sfter a
mulion is transfetred, the issuing coun—muy hold in contermpt o prson
who, having been secrved, fails withoul adequate excuse to abey Lhe
subpoens or an order related to it

For access to sulipoend materinls, see Fed, R, Civ, P, 45{z) Committee Note (2613),






PRODUCTION AT DEPOSITION:

- All documents related to complaints received by the Washington Department of
Ecology (“WADOE") concerning the named Defendant(s), from 2005-present.
This includes, but is not limited to, files related to the Washington Department of
Ecology’s investigation of said complaints.

- All documents possessed by the Washington Department of Ecology related to
groundwater, soil, surface water, and effluent/manure sampling of the named
Defendani(s)'s dairy facility or application fields, from 2005~present,

- All e-mails to/from WADOE or Washington Departments of Agriculture or
Health concerning nitrate contamination in the lower Yakima Valley.

- All e-mails to/from WADOE or Washington Departments of Agricultire or
Health conceming WADOE's responsibility for regulating groundwater
contamination from large dairy CAFOs.






. ) Iosue Paper . |
Construction of Dairy Lagoons Below the
~ Seasonal High Grormd Wmer Table

Washmgton State Departrnent of Ecoiogy
“Water Quality Program, Southwest Regional Office
~Melanie Kimsey, Hydrogeologist R
January 18, 2002

There are a number of dairies in Washington State that are located in areas above a
seasonal high ground water table, that have requested NRCS (Natural Resources -
Conservation Service) design assistance for their waste management system. To obtam
the required certified nutrient management plan, all dairies must meet NRCS °
specifications for waste storage ponds.- The NRCS Waste Storage Facility Pond -
Criteria (313-Practice Standard) requires that all ponds have a bottom elevation that is a
minimum of 2 feet above the seasonal high ground water table. NRCS has indicated
that building a soil embankment waste storage pond 2 feet above the seasonal high -
ground water table using imported soil material is cost prohibitive for these dairies. -

The NRCS is requesting assistance from Ecology in developing alternatives for these
dairies that are also consistent with water quality standards. The primary alternative
that NRCS is asking Ecology to consider is whether a liquid manure storage pond can
be designed and built below the seasonal hlgh ground water table that wrll protect
ground water quahty : :

The technical Justlflcatlon prov1ded by NRCS in support of this proposai only considers
the hydrauhe issues and does not address impacts to water’ ‘quality. If the unsaturated
zone is diminished or eliminated, for pathogens, the treatment capacity of the soils is
also eliminated. Lagoon leakage studies prev1ously conducted by Ecology identify
ground water contammatron in areas where there are dlrect chscharges to ground water

Dairy lagoons are an 1mportant part of the operatlon and management of dairy wastes.
The lagoons provide storage during the non-growing season and during times when it is
not possible to agronomically land apply wastewater, ‘Dairy manure contains elevated
concentrations of total dissolved solids, BOD, total nitrogén, “phosphorus, chloride and
microbiological pathogens,

CARE02629.§1





Dairy Lagoon Wastewater Characterization

Parameter Average Concentration Range
Total Dlssolved Sohds 4,232 mg/l - 12,890 - 6,850 mg/l
BOD 5,980 mg/1 ' 1 1,300 =14,600 mg/I
Total Nitrogen . = | 456 mg/l ' -1 275 - 600 mg/!
Phosphorus  {Mimgh 26 ~ 133 mg/l
Chloride 221 mg/l 139 ~ 399 mg/l
Total Coliform Bacteria | 3,678,000 cfu/100-ml - | 230,000 - 7,400,000 cfu/100 mil
Fecal Coliform Bacteria | 1,755,000 cfu/100 ml .| 200,000 - 5,800,000 c¢fu/100 ml

(Derived from Washington State Department of Ecology, 94a)

Total coliform bacteria has a ground'wﬁter quality criterion of 1 cfu/100 ml, Without
any pretreatment, these contaminants will be directly discharged to ground water and

will cause a violation of the ground water quality standards.

Nitrogen Assimilation:

Conventmnal parameters such as mtrogen and total dxssolved sohds can be managed by
reducing the specific discharge from the lagoon and calculating the amount of
assimilation that will occur in the aquifer at the downgradient property boundary. ThlS
exercise was conducted in 1993 when Ecology modeled the impacts of various lagoon
designs, estunated the impacts to ground water quahty, and determined the appropriate .
design based on an acceptable level of degradation. This exercise resulted in a
recommended liner permeability of 1x10%cm/sec, with the assumption that manure
sealing would provide approximately an order of magnitude of additional protection
resulting ultimately in a permeability of 1x107 cm/sec. These modelmg results were
used to establish lagoon design standards that are protective of ground water quality.

Minimum Verticjal' 'S'eparation:

Vertical separation between the point of discharge and the top of the water table is one
of the most important variables in preventing the transmission of disease from animal
and human wastewater. For dairy lagoons, the primary pathogen treatment mechanism
is an adequate vadose zone. The vadose zone allows microorganisms to be attenuated..
Dairy lagoons have a potential to cause contammauon if the microbiological pathogens :
are not treated in the unsaturated zone. The minimum vertlcal separation provides the
space for treatment to occur. Soils generally function as attenuation zones by filtering
the larger bacteria and adsorbing the smaller viruses onto the negatively charged
particles in the soil. - Survival is prolonged under saturated and cool conditions.
Inactivation is related to the activity of the native soil microorganisms and their
antagonistic effects. Maintaining an aerobic unsaturated environment beneath the
lagoon is essential to the attenuation and inactivation of bacteria and viruses.

CARE026295





Microbiological pathogens, such as bacteria and viruses, can remain viable for extended
periods of time in the subsurface depending upon the environmental conditions.

Survival rates for these organisms depend upon the soil moisture, rainfall, temperature,
PH and the organic content of the soil, (Bitton and Gerba, 1984). Scientific studies have
noted pathogens surviving for extended periods of time and travelling considerable
distances in the subsurface. Enteric bacteria can survive up to 100 days in favorable
conditions and viral movement has been documented 1312 feet in sandy soils. (Canter
and Knox, 1985 Keswxck and Gerba 1980) :

The degree of vertxcal separatzon is dependent upon site specxﬁc characterlstlcs
including soil texture. In fine grained soils a minimum of 2 feet may be adequate, but
in courser grained soils 10 to 12 feet may be necessary to remove all pathogens.
Ground water mounding can become a concern when the mound reduces the vertical
separation by artificially raising the water table, such that pathogen attenuanon is no
_longer effective, (Cogger, 1989), - S

Therefore, if microbiological pathogens are not removed or treated in the unsaturated
zone and they are allowed to migrate to ground water, they can be transported great
distances, potentially contaminating ground water and effectmg drmklng water wells,
surface water bodles and shellﬁsh habltat ' :

Dan'v Lagoon Studies: -

Ecology’s Environmental Assessment Program has conducted several studies that
investigate the impacts of dairy lagoons on ground water quality. Two of these studies
consider lagoons that are located below the seasonal high ground water table on an
intermittent basis. - Both of these dairies are located in Whatcom County, (Washington
State Department of Ecology, 1991; 1994a; 1994b).

These reports conclude that the vertical separation distance between the bottom of the
lagoon and the top of the water table may account for elevated ground water o
concentrations for many constituents in downgradient wells. Bacterial concentrations
were only detected intermittently in ground water. ' However, there is a direct
correlation between total coliform and fecal coliform concentrations when the water
table elevatlon was hxgher than the bottom of the lagoon

Consnstency with Washmg;on State’s Regglatogx Phllosoghr '

A lagoon constructed below the seasonal high ground water table s essentially a direct
discharge to ground water. The liquid contained in a dairy lagoon is untreated manure.
Ecology does not allow the direct discharge of contaminated wastewater or highly
treated wastewater into ground water for other activities. This proposed option is
inconsistent with Washington State’s regulatory philosophy. Ecology does not readily
allow the direct injection of wastewater into ground water without treatment and
monitoring constraints,
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.-e . ‘The UIC (Underground Injection Control) program prohibits the direct
. injection of any wastewater, including stormwater into ground water. -
e - The reclaimed water standards have very stringent requirements for direct
ground water recharge, including a high level of treatment, and rlgorous
 reliability and redundancy requirements, . : :

-~ The Departiment of Health on-site sewage system regulatlons reqmre a -
minimum of three feet of vertical separation between the bottom of the septic
system drainfield and the top of the water table.

o Ecology’s stormwater manual recommends that all facilities shall be located
- at least three feet above the seasonal high water mark bedrock (or hardpan)
and/or impermeable layer. -
Ecology and the State of Washington have phllOSOphlcally estabhshed a regulatory
precedent which prohlblts a direct dlscharge of untreated waste mto ground water.

. .NRCS Proposal‘

In areas where a seasonal high ground water table exists the NRCS is advocating a
single membrane lined lagoon w1th a soil cover as a cost effectwe dalry lagoon demgn

This proposed des1gn beIow the seasonal hlgh water table is not a v1ab1e optlon since
this constitutes a direct discharge of untreated manure into ground water. This option
removes the vadose zone, which acts as the only treatment for pathogens. -Based on the
elevated concentrations of pathogens in dairy manure, and the fact that pathogens can
remain viable in the subsurface for extended periods of time and travel considerable . -
distances once in ground water, a design of this nature would cause a violation of the -
ground water quality standards.: This option is also inconsistent with other regulatory
approaches to treating wastewater Wthh is dlscharged to the subsnrface :

Options:

Due 1o the persistent and mobile nature of pathogens, dilution is not an acceptable form
of treatment. It is not possible to calculate an acceptable volume of wastewater
discharge that will be protective of ground water quality if a direct discharge is - -
proposed. It is imperative that the wastewater either be contained or treated prior to
being discharged to ground water.. There are two main options for designing dairy
lagoons in areas where theie is a seasonally high ground water table, that will protect
ground water quality from microbiological pathogens. . Lo

Option #1: '
The lagoon shall havea bottom elevatlon that is a minimum of 2 feet above the seasonal

high ground water table. In areas where the seasonal high ground water table is less
than 2 feet, additional soil should be used to create an above ground lagoon,
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This option provides a treatment zone for the attenuation and inactivation of pathogens,
which is necessary to achieve compliance with the ground water quality standards
(Chapter 173-200 WAC). This option is similar to the NRCS Practice Standard 313
Waste Storage Structures draft dated June 2001. The main difference is that this
proposed optien does not allow the use of perlmeter drains to artlflclally lower the
water table

Option #2:
Construct a non-discharging lagoon by designing a double membrane lined lagoon with

a leak deteetlon system. This option achieves containment of the. da1ry wastewater and
creates a nou-dlsehargmg lagoon. A properly de51gned double membrane lagoon with a
leak detection system should achieve compliance with the ground water quality
standards Thts design could be situated below the seasonal hlgh ground water table,

... The recommended design of the proposed dcjuble membrane lined legoon withaleak . ... . .. . .

detection system, the design considerations and construction quality assurance are
described below, (Garin Schrieve, Department of Ecology, wrltten communication,
i} anuary 2002)

Recommended Des1gn .
The recommended default approach for double-hner systems where the bottom
will be constructed below the seasonal hlgh groundwater table is the following:

Two flexible membrane liners of minimum 30-mil thtckness (60—11111 if HDPE)

- separated by a suitable granular or geosynthetlc leak detection layer. The leak
detection layer must be capable of transmitting any leakage through the primary
liner to a collection point or sump without becoming saturated to its full depth.
Leakage accumulating in the collection point or sump should be periodically
measured and removed such that potent1a1 for leakage through the secondary liner
is mlmmlzed L .

This recommendation is consistent with the draft Surface Impoundment Standards
in Minimum Functional Standards for Solid Waste Management (formerly
Chapter 173-304 WAC now proposed as Chapter 173-350 WAC). These
standards call for liners consisting of either: a single membrane liner with

~ groundwater monitoring; or, a double membrane liner equzpped with a leak
detection and collection layer. The proposed standards are in the late stages of the
rule making process with a target adoption date in 2002.

Other types of double-liner systems may be suitable for this application, However,
due to concerns with cyclic hydration/desiccation of the secondary liner with the
ﬂuetuatlon of the groundwater table, soil liners and geosynthetic clay liners (GCL)
may not be suitable for secondary liners in these types of systems. The design

. engineer should consult the literature in determining the applicability of these
materials for a particular impoundment.
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_I‘urther De51gn Consnderatlons -
While it is beyond the scope of this memo to discuss all the demgn elements _
which should be considered for each waste containment impoundment, some
areas of particular concern for these types of systems include:

' Membranes The type of membrane selected must perform well under the
- service loadlngs and be amenable to standard welding and seam testing
techniques. The membrane must be prolected from protruding ObjthS in
~ the subgrade, leak detection layer and cover material (if used). Partlcular
" attention should be paid fo the potential for damage of the membranes

_ Qurng placement of overlying layers, . s

Leak Detection Layer The layer _must have the hydraulic capacity under
the design loadings to transmit primary liner leakage without becoming
saturated. The design must consider reductions in transmissivity due to
creep, blockage by soil particulates or biological fouling, If soil or GCL is
used as a liner, appropriate measures must be included to prevent
_ rmgratmn of soil pamcies mto the detecnon layer. : '

- Foundation soils Foundation soils must be capable of supporting the pond
- w1thout deformation that would Jeopardlze the liner system. Soils must
prov1de sunitable bedding for the membrane—consuit ASTM standards on
 installation of geomembrane for spec1ﬁcs on acceptable subgrade
cond1t10ns '

“Uplift Special attention should be pald to the potentlal for damage to the
liner system by groundwater uplift forces under various fill depths.

Static and seismic stability The stability of embankments and
' geosynthetics should be evaluated. Particular attention should be paid to
" material interfaces and uplift forces by groundwater which may reduce
interface friction, Due to saturated soil conditions, special attention should
also be paid to the susceptibility to liquefaction of the foundation soils.
~ Design review by Ecology’s Dam Safety Section is triggered for
impoundments capable of containing 3,259,000 gallons. =

Construction Quality Assurance

The importance of construction quality control and quahty assurance for waste
containment facilities cannot be overemphasized. The only way to ensure that the
facility will perform as designed is to prepare and implement a Construction
Quality Assurance Plan which lays out the program of mspectlon and testlng that
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will be conducted during construction. The EPA guidance document, Quality

Assurance and Quality Control for Waste Containment Facilities (EPA/600/R~

93/182) represents the state of the practice for construction quahty assurance at
- waste containment facilities and shou}d be fol]owed :

Additional Concerns: - -

o Ecology acknowledges the agreement made with the NRCS in 1994
regardmg the minimum vertical separauou requirement, and is not
- proposing to increase this requirement at this time.  However, current
scientific knowledge points to the use of maintaining a minimum vertical
separation of 3 feet or greater depending upon the soil type.
‘Incorporating these elements into lagoon siting and construction designs
_would provide consistency with the regulatory requirements for

minimum vertical separation established by the Department of Health fo_r” T

- On-Site Sewage Systerns and by Ecology for stormwater mflltratmn
systems.

e There is a discrepancy between the construction standards for dairy
- lagoons and those standards required for all other waste impoundments,
- In order to obtain equal protection for groundwater and to comply with
Chapter 173-240 WAC , manure lagoons should be designed,
constructed, and installed cons1stent thh the requ1rements for other
waste impoundments, '

Ecology is not proposing changes to increase the minimum vertical separation or

modify the lagoon construction standards at this time. However, these are
concerns that may become an issue in the future. :

CARE026300





References: . -

Bitton, G. and C. Gerba, 1984, “Groundwater Pollution Microbiblbgy: The Emerging
Issue”. Groundwater Pollution Microbiology, 7 p.

Canter, L, and R. Knox, 1985. Septic Tank System E)j’ect.s' on Ground Water Quality”,
Lewis Pubhshers Inc. 336 p.

Cogger C., 1989, “Seasonal Htgh Water Tabtes, Vemcal Separanon and System
Performance *, Proceedings from the 6™ On-Site Wastewater Treatment Short Course,
Seattle, WA, pp. 204-220, : : :

Keswick, B. and C. Gerba, 1980.. f‘ViruSés iﬁ Groundwater”, Enﬁironmental Science
,_Technology 14: pp. 1290 1297, : ' : -

Washmgton State Department of Ecology, 1991 “Edaleen Dazry Lagoon Ground
Water Quality Assessment, February 1990 to February 1991”, Publication No, 91-e11,
32p.

Washingtbn State Departmént of Ecology, 1992, “Ground Water Quality Assessment,
Hornby Dairy Lagaon Sunnys:de Washmgton y Publlcatlon No. 92-e23, 22p.

Washington State Department of Ecology, 1994a “E_ﬁects of Leakage from Four Dairy
Waste Storage Ponds on Ground Water Quality, Final Report”, Publication No. 94-
109, 50 p.

Washmgton State Department of Ecology, 1994b “Ground Water Qualzty Survey near

Edaleen Dairy, Whatcom County, Washington, January 1990 to April 19937,
Publication No. 94-37, 20 p.

CARE026301






N

Mena, Nora (AGR)

From: Manning, Jay (ECY)
Sent: - Friday, December 09, 20057:09 AM R o
ot f‘flby. Melodie (ECY); Tebb, G. Thomas; Pesler, Dave: Sandison, Derek; Lavigne, Ronaid
TG) '
Ce: Zehm, Polly; Sturdevant, Ted (ECY); Baldl, Josh (ECY}. Stohr, Joe; Pastore, Dianne;
Hancock, Kevin; Stormon, John C.; Mena, Nora (AGR) e '
Subject: RE: CAFO Permit

[ ke this strategy.

Jay J. Manning
Director, Department of Ecology _
(360)407-7001

~—---Original Message-----

From: Selby, Melodie -

Sent: ' Friday, December 09,2005 6:58 AM

To: Tebb, G. Thomas; Marining, Jay (ECY); Peeler, Dave; Sandison, Derek; tavigne, Ronald (ATG)

Cex Zehm, Polly; Sturdevant, Ted (ECY); Baldi, Josh (ECY); Stohr, Yoe; Pastore, Dianne; Hancodk, Kevin; Stormon, John C.; Mena,
: Nora (AGR) : S o ' 2

Subject: RE: CAFQ Permit ’

My thoughts:

I suggest we don't watt for Jay's meeting w/ Charlie Tebbut, but that we call a meeting of all the involved
state and local agencies to review the data she has and to work out a strategy. By having everyone in the
same room we can put an end to the fingerpointing and run-around.

As far as the specific Issues, if ihe data show that there's a reasonable paotential that a nearby AFO or
CAFQ is polluting the groundwater, Ag (or possibly Ecology) could issue an order for groundwater
monitoring to the facility or facilities. However, drilling and tracing groundwater contamination then fixing It
tends to be a long term problem. We should also talk about what to do about the contaminated wells in
the mean time. 1 don't know if there is.financial aid available for replacing wells, hooking up to city water,
etc. Hopefully DOH or lacal health can help with that part of the issue. - - _

If this strategy makes sense to folks, it seems that the regional office would bé' the logical féiks to take the
lead in pulling folks together. | know you're a short timer In this role, Tom, but is there someone there who
could take it on? -

MS
~—-Qriginal Message-—
From: Tebb, G. Thomas o
Sent: Thirsday, December. 08,-2005 4:20 PM S .
Yo: Selby, Melodle; Manning, Jay (ECY); Peeler, Dave; Sandisan, Derek; Lavigne, Ronald (ATG)
Cc: Zehm, Polly; Sturdevant, Ted (ECY); Baldi, Josh (ECY); Stahr, Joe; Pastore, Dianne; Hancock, Kevin
Subject: RE: CAFQ Permit: S

Good afternoon,

FYI - A women by the name of Marcie Ogden (spelling?) from the Sunnyside area has been cailing around to
various staie and local agencies to resolve a problem associated with low to moderately high fecal coliform
coritamination In her well water. She has had Heritage College perform sampling and DNA testing indicating that
the source is from Bovine. Her well goes down about 80 fest and is essentially in the first {primary) aquifer that
most wells in the area are drilled to. There is another deeper aquifer at about 200 feet, .

She has contacted several of her neighbors and has faund éimilar problems with heir wells too. She is feels that
she is getting the “round around” so-to-speak from the various agencies, (local health department, State Health

1
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Department, Ecology and Agriculture) on what do next. She doesn't feel that i is ﬁ’gﬁi_that she has i drink

contaminated water from her well as & result of & neighbor involved in the Dairy or feedlot |
with her. e ' e ' SRR Dawy or ieedlot industry, | tend to agree

e r=mGhe-hasspoken: lo-Helen-Reddout-from-GARE-and-is-plapning-la.mestwith Charlie. Tebbut laterthi - T
all of this, so | suspect we can expect some line of questioning about this case when Jay meels wngﬁgtﬁﬁ%ﬂ '
January. R

Some of the questions we need to think about ara:

1.

-

8.

What roles does each agency play to resolve this issue?

How do we determine if the aguifer is contaminated and who's responsibility is that?

what about high nitrate levels? How do we address those?

Should Ecology and the local communily and agencies form a Groundwater Management Area {GWMA)? |
What role does the individual business need to play, what role does lhe industry need to play?

Why is it that we have no direct course of aclion (between agencies) lo resolve this issue for the affected
public? . : L

How can we successfully resolve this issue so thal some other person doesn't have to work so hard to get
something done about alt of this? _ o

What are our next steps?

| am open to any suggestions that we might have.

Tom

-—Qriginal Message—--

From: Selby, Melodie -~ - -

Sent: Wednesday, December 07, 2005'4:10 PM ' :

To: Manning, Jay (ECY); Peeler, Dave; Sandison, Derek; Tebb, G. Thomas; Lavigne, Ronald (ATG)

Ce: Zehm, Polly; Sturdevant, Ted (ECY); Baldi, Josh (ECY); Stohr, Joe; Pastore, Dianne; Hancock, Kevin

Subject: RE: CAFO Permit

| don't expect the permil o be isSued before February so January should be fine.

Do you want me to take the lead in contacting the industry and asking if they want a meeting?
MS _

-—Origlnal Message-——

From: Manning, Jay (ECY) . .
Sent: Wednesday; December:07,:2005 8:47 AM o S
To: Peeler, Dave; Salby, Melodie; Sandison, Derek; Tebb, G. Thomas; Lavigne, Ronald {ATG)
Cer Zehm, Polly; Sturdevant, Ted (ECY); Baldi, Josh (ECY); Stohr, Jog; Pastore, Diarne
Subject: CAFOD Permit : '

Hey all. Just got a call from Charlie Tebbui, Western Environmental Law Center. He has represented
opponents to various dairies and CAFO's in the Yakima Valley. He exprassed all kinds of concerns
about the draft CAFO permit and asked for an opportunity to meet with me (along with his clients) to

" describe their concerns. . : S TR Ot

- I've known Charlie for along time, and | know he is not likely to ever be satisfied by anything we do.
That said, | agreed to a January meeting with him and other representatives of the environmental T
community to give them a chance to describe to me their concerns. t will want to have Melody and
folks from Yakima water quality at the meeting. Dave, Derek and Ron may also warnt to attend.

2
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Melody, Charlie is going to call you &l

bout the: timing of the CAFO permit.

the meeting, they will ask that the meeting be acceleraled.

will be the: environmental communitie
50 | asked Charlie o coordinale with

Dizne, Charlie will be-callingyau-fe-find-lime on.my schiedule in January -

s chance (o express ils concerns wil

Iitis 1o be issued prior to

They will roimistisre T s ——ss
h lthe permit dweclly to me,

ollier environmental organizalions, Melady. yvou should fee! free
to indorm Charlie of the: groups thal have been nvaived in the discussion.

Given that I've agreed (o lhis mieseting, | will also meel with industry repres

similar oppartunily.

day J. Manning
Director, Department of Ecology
{360)407-7001

enlalives if they wanl a
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_ Issuance Date: June 21, 2006
- Effective Date: July 21, 2006
Expiration Date: July 21, 2011

CONCENTRATED ANIMAL FEEDING OPERATION (CAFO)
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES)
AND STATE WASTE DISCHARGE GENERAL PERMIT

~ State of Washington
 Department of Ecology
Olympia, Washington 98504

In compliance with the provisiohs of N
Chapter 90.48 and 90.64 Revised Code of Washlngton as amended
: : and '
The Federal Water Pollution Control Aet as amended
(The Clean Water Act) - :
Tltle 33 United States Code, Section 1251 et seq.

Until this permit expires, is modified or revoked, permittees that have properly obtained
coverage by this permit are authorized to discharge to waters of the State in accordance with the
special and general conditions which follow. :

David C.Peelét, Manager
- Water Quality Program
Washington State Department of Ecology
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DEFINITIONS

“Animal Feeding Operation (AFO)” means a lot or facility that meets both of the

following conditions:

(a) It has animals {other than aquatic animals) that have been, are, or will be stabled
or confined and fed or maintained for a total of 45 days or more in any 12-month
period and

(b) Crops, vegetation, forage growth, or post-harvest residues are not sustained in the
normal growing season over any portion of the lot or facility where animais are
confined.

“Bypass™ means the intentional diversion of waste streams from any portion of the
collection, storage, or treatment facility. The applicable requirements of 40 CFR 122.41

apply.

“Concentrated Animal Feeding Operation (CAFO)” means an AFQO that meets one or

more of the following criteria:

¢ An AFO where the number of animals meets or exceeds the numbers for a Large
AFO from Appendix 2, or

e An AFO where the number of animals present is in the medium range from
Appendix 2 and there is a discharge to waters of the state, or

¢  An AFO where the number of animals present is less than that of a Large AFO and
the department has designated the facility as a CAFO

“Designate as a CAFO” means the appropriate authority has determined that an AFO isa
significant contributor of pollutants to waters of the state and issued a formal designation.

“Department” means the state agency with Clean Water Act delegation for NPDES
permits from the U.S. Environmental Protection Agency (EPA). As of the issuance date
of this permit, the Washington State Department of Ecology is the delegated agency. In
the future, the Washington State Department of Agriculture (WSDA) may be the
delegated agency.

“Discharge™ when used without qualification means the “discharge of a pollutant.”

"Discharge of pollutant" and the term "discharge of poliutants" each means

(a)  any addition of any pollutant or combination of poliutants to surface waters of the
state from any point source,

(b)  Any addition of any pollutant or combination of pollutants to the waters of the
contiguous zone or the ocean from any point source, other than a vessel or other
floating craft which is being used as a means of transportation.

“Equivalent best management practices” means operational, source control, treatment, or
innovative practices which result in equal or better protection of surface water and
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ground water than the NRCS FOTG. When determining if a best management practice
results in eqoal or better protection of water quallty all ava:lab[e data on the practxce
should be conSIdered

“Ground water” and “Underground water” means water in a saturated zone or stratum
beneath the surface of ]and or below a surface water body '

“Land apphcation area” means any land, whether it is owned, rented, leased or used by
the CAFO owner or operator, to which manure, litter or process wastewater from the
production area is or may be apphed by the CAFO Owner or operator or an agent of the
CAFO owner or Operator

“Manure” is defined to include manure, bedding, compost, and raw materials, or other
materials commingled with manure or set aside for _dispo_sal.

“Multi-year phosphorus application” means phosphorus applied to a field in excess of the
crop needs for that year. In mult[-year phosphorus app]lcatlons, no additional manure,
litter, or process wastewater is applied to the same land in subsequent years until the
applied phosphorus has been removed from the field via harvest and crop removal.

“New Source” means a facility that began construetipn after Apri_t 14, 2003.

“Nutrient Management Plan™ means a written plan containing the minimum elements for
nutrient management planning required under state law and federal regu]atlons (as
described in $3).

“Overflow” means the discharge of manure or process wastewater resulting from the
filling of wastewater or manure storage structures beyond the point at-which no more
manure, process wastewater or storm water can be contamed by the structure.

"Pollutant” means dredged spoil, solid waste, incinerator residue, sewage, garbage
sewage sludge, munitions, chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal
and agricultural waste discharged into water. This term does not include sewage from
vessels within the meaning of section 312 of the Federal Water Pollution Control Act nor
does it include dredged or fill material dlscharged in accordance with a permlt lssued
under sectton 404 of the FWPCA '

“Process wastewater” means water directly or indirectly used in the operation of the
CAFO for any or all of the foliowing: spillage or overflow from animal or poultry
watering systems; washing, cleanmg, or flushing pens, barns, manure pits, or other
CAFO facilities: direct contact swimming, washing, or spray cooling of animals; or dust
control. Process wastewater also includes any water which comes into contact with any
raw materials, products, or byproduets including manure, litter, feed, mitk, eggs, or
bedding.
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“Production area™ means that part of a CAFO that includes the animal confinement area,
the manure storage area, the raw materials storage area, and the waste containment areas.
The animal confinement area includes but is not limited to open lots, housed lots,
feedlots, confinement houses, stall barns, free stall barns, milkrooms, milking centers,
cowyards, barnyards, medication pens, walkers, animal walkways, and stables. The
manure storage area includes but is not limited to lagoons, runoff ponds, storage sheds,
stockpiles, under house or pit storages, liquid impoundments, static piles, and composting
piles. The raw materials storage area includes but is not limited to feed silos, silage
bunkers, and bedding materials. The waste containment area includes but is not limited to
settling basins, and areas within berms and diversions which separate uncontaminated
storm water. Also included in the definition of production area is any egg washing or egg
processing facility, and any area used in the storage, handling, treatment, or dlsposai of

. .mortalities.

“Setback™ means a specified distance from surface waters or potential conduits to surface

. waters where manure, litter, and process wastewater may not be land applied. Examples

of conduits to surface waters include but are not limited to: open tile line intake
structures, sinkholes, and agricultural well heads.

“Transfer of manure™ means: The transfer of manure, litter or process waste water to

other persons when the receiving facility i is in direct control of:

(a) the application acreage; and
(b}  the application rate; and
(c) . the application times; and
(d) the transfer rate and time

“Upset”” means an exceptional incident in which there is an unintentional and temporary

‘noncompliance with technology based effluent limitations because of factors beyond the

reasonable control of the CAFO. An upset does not include noncompliance to the extent
caused by operatlonal Error, 1mproperly designed storage or treatment facilities,

1nadequate storage or treatment facilities, lack of preventative maintenance, or careless or

improper operation, The appilcable requirements of 40 CFR 122.41 apply.
*Veal” means c_al"y.'es ré_iSed as food and fnarketed a_rouﬁd __6 months. .
“Vegetated’_' buffer Means a Narrow, 'perr'nan_ent strip of dense perennial V_egetation

established parallel to the contours of and perpendicular to the dominant slope of the field
for the purposes of slowing water runoff, enhancing water infiltration, and minimizing

- the risk of any potential nutrients or pollutants from leaving the field and reaching
surface waters :

“Waste storage facilities” means the physical system used for the isolation and retention
of process wastewater at the operation until its ultimate utilization.
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“Waters of the state” includes lakes, rivers, ponds, streams, inland waters, underground
waters, salt waters, wetlands, and all other surface waters and water courses wﬂ:hm the
jurisdiction of the state of Washmgton :

“25-year, 24-hour rainfall event” means a rainfall event with a probable recurrence
interval of once in twenty-five years as defined by the National Weather Service in
Technical Paper Number 40, “Rainfall Frequency Atlas of the United States,” May 1961,
and subsequent amendments, or equivalent regional or state rainfall probability
information developed therefrom.

“100-year, 24-hour rainfal} event” means a rainfall event with a probable recurrence
interval of once in one-hundred years as defined by the National Weather Service in
Technical Paper Number 40, “Rainfall Frequency Atlas of the United States,” May 1961,
and subsequent amendments, or equwafent reglonat or state rainfall probability
information developed therefrom. :
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SPECIAL CONDITIONS
EFFLUENT LIMITATIONS

Beginning on the date that an individual facility is covered under this permit, the
permittee is authonzed to dlschargc only in accordance with the foliowmg condmons

A. -Surface Water Efﬂucnt leltatlons

1. For all concentrated animal feeding operatnons (CAFOs), e\cept new
source swine, pouliry, and veal Large CAFOs:
Discharge of manure, litter, or process wastewater into waters of the state
from the production area is prohibited, except when the production area is
designed, constructed, operated and maintained to contain all manure,
litter, and process wastewater including the runoff and the direct
precipitation from a 25-year, 24-hour rainfall event and precipitation
causes an overflow of manure, litter, or process wastewater.

2. For new source swine, poultry, and veal Large CAFOs:
Discharge of manure, litter, or process wastewater into waters of the siate
from the production area is prohibited, except when the production area is
designed, constructed, operated and maintained to contain all manure,
litter, and process wastewater including the runoff and the direct
precipitation from a 100-year, 24-hour rainfall event and precipitation
causes an overflow of manure, litter, or process wastewater.

3. Discharge of field runoff is prohibited when field applications exceed
agronomic rates as defined in the nutrient management plan.

In addition, for CAFOs other than horse, sheep, and duck operations, discharge of
manure, litter, or process wastewater into waters of the state from the production
area is prohibited unless the CAFO complies with the permit requirements in
S1.D and S4.A2a.

Discharges to waters of the state may not cause or contribute to a violation of the
water quality standards in the receiving water.

Discharges to waters of the state due to upset or bypass are only authorized in
accordance with applicable requirements in 40 CFR 122.41 (“CFR” is the “Code

of Federal Regulations™). In addition, if a discharge occurs, the CAFO must
minimize the dlscharge to the extent possible.

B. Ground Water Effluent Limitations
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The permittee must only apply manure, litter, and process wastewater to lands as
specified in its nutrient management plan. B

Process wastewater discharges, including seepage from waste storage facilities,
may not reduce existing ground water quality except in those instances where the
operator can demonstrate to the satisfaction of the Department, prior to a
discharge, that:

1. Anoverriding consideration of the public interest will be served; and

2 All contaminants proposed for entry into said ground waters must be
provided with all known, available, and reasonable methods of prevention,
contro] and treatment prior to entry.

Discharges may not cause or contribute to a violation of the State Ground Water
“Quality Standards (Chapter 173-200 WAC) (“WAC” is the “Washington
Administrative Code™). Contaminant concentrations of chemicals and nutrients
found in saturated soils that have been applied at agronomic rates for agricultural
- purposes are exempt from all requirements of Chapter 173-200 WAC, if those
contaminants will not cause pollution of any ground waters below the root zone.

Transfer of Manure’

' Al] CAFOs must comply with the following reqmrements relating to transfer of
manure or process wastewater to other persons

Prior to transferring manure, litter, or process wastewater to other persons, all
CAFOs must provide the recipient of the manure, litter or process wastewater
with the most current nutrient analysis. The analysis provided must be consistent
with the requirements of 40 CFR part 412. CAFOs must retain for five years the
records of the date; recipient name and address, and approximate amount of
manure, litter, and process wastewater transferred to another person.

Other Requirements

All CAFOs except horses, sheep, and duck operations must comply with the
following requirements: (see S4.1 for record keeping requirements)

1. Visual inspections: There must be routine visual inspections of the CAFO
production area. At a minimum, the following must be visually inspected:

a. Weekly inspections of all storm water diversion devices, runoff
diversion structures, and devices channeling contaminated storm
water to the wastewater and manure storage and containment
structure;
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b. ‘Daily inspection of water llnes mcludmg drinking water or
cooling water lines; : -

c. Weekly inspections of the manure, litter, and process wastewater
impoundments; the inspection will note the level in liquid

impoundments as indicated by the depth marker in S1.D2.

Depth marker: All open surface liquid impoundments must have a depth

- marker which clearly indicates the minimum capacity necessary (o contain

the runoff and direct precipitation of the 25-year, 24-hour rainfall event,
or, in the case of new sources subject to the requirements in S1.A2, the

- runoff and direct precipitation from a 100-year, 24-hour rainfall event.

CAFOs must operate and maintain their open surface liquid
impoundments to have the minimum capacity necessary to contain the

- runoff and direct precipitation of the 25-year, 24-hour rainfall event, or, in
the case of new sources subject to the requirements in S1.A2, the runoff

and direct precipitation from a 100-year, 24-hour rainfall event.

- Corrective actions: -Any deficiencies found as a result of these inspections
- must be corrected as soon as possible.

Mortality handling: Mortalities must not be disposed of in any liquid
manure or process wastewater system, and must be handled in such a way
as to prevent the discharge of pollutants to surface or ground water, unless
alternative technologies pursuant to §412.31(a)(2) and approved by the
Department are designed to handle mortalities.

. Unauthoriz_ed.D_ischarges

CAFOs . must take immediate action to stop and contain any unauthorized

-discharges. CAFOs must also clean up unauthorized discharges to the extent

practical, minimize any adverse impacts to waters of the state, and correct the
cause of the problem.
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S2.  PERMIT COVERAGE
A. Permit Applicability

This permit is applicable to:

e CAFOs that are discharging or proposing to discharge to state waters
e CAFOs that are required by federal rule to obta:n permrt coverage and

o AFOs or CAFOs that seek penmt coverage

B. General Permit Coverage

To obtain permit coverage a facility must submit a complete permit application
and nutrient management plan to the Department. See Appendix 1 for deadlines.

1. Unless the Department notifies the applicant in writing to the contrary,
coverage under this general permrt Wll] begin on the later of the following:

& ' The thirty-first (3 lst) day after the Department receives the
applicant’s completed application for coverage, -

b. . .The thirty-first (31st) day after the end of the thirty (30) day public
: ‘comment per:od required by WAC 176-226-130(4), or

c. The effect:ve date of the general permlt

2. This general permit does not cover activities or discharges covered by an
individual National Pollutant Discharge Elimination System (NPDES) or
- state waste discharge permit until the individual permit has expired or
been canceled. Any person conducting an activity covered by an
individual permit that may be covered by this general permit may request
coverage under thrs generai permlt

-3 Any CAFO covered by this general penmt must, at all times, comply with
.all conditions ofthls permrt '

4. Thls permit applles to the land appllcatlcn areas and production areas
under control of the CAFO. :

5. For new CAFOS, or for CAFQs for which an increase in volume of wastes
or change in character of effluent is requested over that previously

. authorized, applications for coverage must also contain:

a. - A certification by th.e applicant that the public notice requirements
of WAC 173-226-130(5) have been met; and
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b. A certification by the applicant that the applicable State
Environmental Policy Act (SEPA) requnrements under chapter
197-11 WAC have been met. :

C. Individual Permit Coverage

* The Department may require any CAFO to apply for and obtain an individual
_permit, or to apply for and obtain coverage under another more specific general
permit (WAC 173-226-240(2)). Coverage under this general permit will be
terminated on the effective date of an individual permit. Until the individual
permit is issued and effective, permit coverage will continue under the general
permit.

S3. NUTRIENT MANAGEMENT PLANS
A, Plan Eiements -

All operations covered under this permit must have a current nutrient
management plan. The nutrient management plan must be adequate for the
existing number of animals. -

1. - The nutrient management plan must conform to the United States
Department of Agriculture Natural Resources Conservation Service
(NRCS) Field Office Technical Guide (FOTG) or equivalent best
management practices (BMPs). Equivalent best management practices
may be used by the CAFO if:

a. - the CAFO shows the practice would result in equal or better
protecnon of surface and ground water quahty and

b. . . -they are approved by the Department

2. Requirements to develop a nutrient management plan: At a minimum, a
nutrient management plan must include best management practices and
procedures necessary to implement applicable effluent limitations and
standards. The nutrient management plan must, to the extent applicable:

a. Ensure adequate storage of manure, litter, and process wastewater,
including procedures to ensure proper operatlon and maintenance
of the storage facdltles :

- b. Ensure proper management of mortalities (i.e., dead animals) to
ensure that they are not disposed of in a liquid manure, storm
water, Or process wastewater storage or treatment system that is

-not specifically designed to treat animal mortalities;
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Ensure that clean water is dlverted as appropriate, from the
production area;

Prevent direct contact of conf' ned animalis with surface waters of -
the state;

Ensure that chemicals and other contaminants handled on-site are
not disposed of in any manure, litter, process wastewater, or storm
water storage or treatment system unless specifically designed to
treat such chemicals and other contaminants;

Identify appropriate site specific conservation practices to be

- implemented, including as appropriate buffers or equivalent

practices, to control runoff of pollutants to waters of the state;

'Identify protocols for appropriate testing of manure, litter, process

wastewater, and soil;

Establish protocols to land apply manure, litter or process
wastewater in accordance with site specific nutrient management
practices that ensure appropriate agricultural utilization of the

nutrients in the manure, litter, or process wastewater;

Identify specific records that will be maintained to document the
implementation and management of the minimum elements
descrlbed in83.A; and

Include the requirements relating to environmental monitoring

described in S4.C (large CAFOs only).

Include a process that anticipates the depth of manure in the
storage Lagoon.

- All CAFOs (except horses, sheep, and duck operations) that land apply

manure, litter, or process wastewater, must do so in accordance with the
following practices.

C A

The CAFO must develop a nutrient management plan that
incorporates the requirements of S3.A3 (b)-(e) based on a field-
specific assessment of the potential for nitrogen and phosphorus

transport from the field and that addresses the form, source,

amount, timing, and method of application of nutrients on each

field to achieve realistic production goals, while minimizing to the

lowest achievable level nitrogen and phosphorus movement to
surface and ground waters.
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Determination of application rates: Application rates for manure,
litter, and other process wastewater applied to land under the
ownership or operational control of the CAFO must minimize
phosphorus and nitrogen transport from the field to surface and
ground waters.

(i)  The nutrient management plan must include a field-specific
- assessment of the potential for nitrogen and phosphorus
transport from the field to surface waters, and address the
form, source, amount, timing, and method of application of
nutrients on each field to achieve realistic production goals,
- .while minimizing to the lowest achievable level nitrogen
and phosphorus movement to surface waters and ground
- water.

(iiy A CAFO has the flexibility to implemnent nutrient
management practices to comply with the technical
standards, including consideration of multi-year

-phosphorus application on fields that do not have a high
potential for phosphorus runoff to surface water, phased

- implementation of phosphorus-based nutrient management,
and other components, as determined appropriate by the
best management practice of S3.A1.

. Manure and soil sampling: Manure must be analyzed a minimum
of once annually for nitrogen and phosphorus content. Soil must
be analyzed a minimum of once every five years for phosphorus
content (for large CAFOs, see S§4.C for additional environmental
_ _monltormg requirements). The results of these analyses are to be
used in determining application rates for manure, litter, and other
process wastewater.

Inspect land application equipment for leaks: The operator must
periodically inspect equipment used for land application of
manure, litter, or process wastewater.

Setback requirements: Unless the CAFO exercises one of the

-compliance alternatives provided for in (e)(i) or (e)(ii) of this

section, manure, litter, and process wastewater may not be applied

_ closer than 100 feet to any down-gradient surface waters, open tile

line intake structures, sinkholes, agricultural well heads, or other
conduits to surface waters.

O Végetated buffer compliance alternative. As a compliance
alternative, the CAFO may substitute the 100-foot setback
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with a 35-foot wide vegetated buffer where applications of
- manure, litter, or process wastewater are prohibited.

(ii)  Alternative practices compliance alternative. As a
- ‘compliance alternative, the CAFO may demonstrate that a
setback or buffer is not necessary because implementation
of alternative conservation practices or field-specific
* conditions will provide pollutant reductions equivalent or
- better than the reductions that would be achieved by the
100-foot setback.

‘Dairies that are CAFOs must also meet the minimum elements for nutrient

management planning established by the Washington Conservation
Commission under RCW 90.64.026(2) or other agency designated by the
legislature.,

Plan Approval and Implementation

Coverage under this general permit constitutes initial approval of the nutrient

1.

(.3

management plan.

Existing CAFOs must implement their nutrient management plan within
18 months of the effective date of the permit or as required by EPA rule,

which ever comes first.

CAFOs must submit notification to the department when 1mplementatlon
of their nutrient management plan is complete

New source CAFOs constructed after April 14, 2003 must have their
nutrient management plans approved and implemented at the time

' productlon starts.

Plan Compliance

Upon the Department’s approval of a nutrient management plan, any operation

‘covered by this general permit must, at all times, comply with all the terms and

conditions of that nutrient management plan.

Plan Updates

The CAFO must develop and implement an updated nutrient management plan if:

1.

facility expansions or modifications, production increases, or process
modifications, pursuant to Condition S6 of this permit, will (1) result in
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¢ new or increased generation of animal wastes beyond the scope of the
. - current nutrient management plan, or (2) violate the terms and conditions
of this permit;

The CAFO reduces or changes the field areas specified in the nutrient

2.
management plan used for land application;
3. - Environmental monitoring shows that water quality may be at risk (see
- 54.C). The updated nutrient management plan must ensure that the
requirements of S1.B are met; or . -

4.~ The Department orders changes in the nutrient management plan,

*Plan Availability

CAFOs must Keep a copy of their nutrient management plan on-site. Nutrient
management plans must be submitted to the Department with the permit
application. All updates to the nutrient management plan must be submitted to

. the Department.

S4. RECORD KEEPING, REPORTING, AND ENVIRONMENTAL MONITORlNG

A,

Record Keepmg
All CAFOs must create, maintain for five ye.ars, and niake available to the
Department of Ecology and the Washington State Department of Agriculture
upon request, all records required by this permit.
1. . Forall CAFOs:
A Acc copy of the CAFO‘s current site- spemﬁc nutrlent management
plan must be maintained on site and made available on site to the
Department of Ecology and the Washington State Department of
Agriculture upon request.
b. . For any diséha_;rge, the following r_ecdrdé are required:
(D A descri.}:.)t.i'on and cause of the discha-rge;

(i)  Record of the 24-hour notification (see S-3.B.2)

(ili)  The period of discharge mcludmg exact dates times and
~ duration of discharge;

(iv) . An estimate of discharge volume and quality of the water;
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Name or location of receiving water; and

Corrective steps taken if appropriate, to reduce, eliminate
or prevent reoccurrence of the discharge.

The following records are requlred for all CAFOs except horse, sheep, and
duck operations.

a.

Production Area:

®

(i)

(iii)

(iv)

)

(vi)

(0
(i)

(iii)

Records documenting the inspections required under S1.D1
(medium CAFOs and designated CAFOs are exempt from
this record keeping requirement);

Weekly records of the depth of the manure and process
wastewater in the liquid impoundment as indicated by the
depth marker under S1.D2;

Records documenting any actions taken to correct
deficiencies required under S1.D3. Deficiencies not
corrected within 30 days must be accompanied by an
explanation of the factors preventing immediate correction,

Records of mortalities management and practices used by

 the CAFO to meet the requirements of S1.D4; and

Records documenting the current design of any manure or
litter storage structures, including volume for solids
accumulation, design treatment volume, total design
volume, and apprommate number of days of storage

capacity.

Records of the date, t[me and estlmated volume of any
overflow.

~ Land Application Area (manure transfer requirements see S1.C)

Expected crop yi_elds;

The date(s) manure, litter, or process waste water is applied

" to each field;

Weather conditions at time of application and for 24 hours
prior to and following application;
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Test methods used to sample and analyze manure, litter,

process waste water, and soil;

Results from manure, litter, process waste water, and soil
sampling;

Explanation of the basis for determining manure
application rates;

Calculations showing the total nitrogen and phosphorus to
be applied to each field, including sources other than
manure, litter, or process wastewater;

Total amount of nitrogen and phosphorus actually applied
to each field, including documentation of calculations for
the total amount applied;

The method used to apply the manure, litter, or process
wastewater; and

_Dai_e_(s) of manure application equipment inspection.

: _lifl _a.ny discharge to waters of the state occurs, or if a CAFO for any reason

does not comply with any of the requirements of the permit, the CAFO
must notify the Department as soon as possible, but no later than 24 hours

 after the discharge or noncompliance The CAFO must submit a written
-report within five (5) days to the Department.

'Fdr discharges not allowed by th_e effluent limitation (S1.A or S1.B), the

following information must be submitted in the written report:

a.

b.'

A. description and cause d_f the discharge;

The period of discharge including exact dates, times and duration
of discharge;

An estimate of discharge volume and quality;

Name or location of receiving water;

Description of the impact of the discharge on the receiving water

. (if avai-lable)_;' and
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Corrective steps taken if appropriate, to reduce eliminate or
prevent reoccurrence of the discharge. '

- CAFOs must report to the Department within 24 hours of becoming aware

of any significant physical failure at any tlme of a waste retent:on
structure required under this permit.

Annual Reporting: CAFOs must submit an annual report to the
Department. Annual reports are due on December 15 of each year, starting

a.

- on December 15, 2007. The annual report must include:

The number and type of animals, whether in open confinement or
housed under roof (beef cattile, broilers, layers, swine weighing 55
pounds or more, swine weighing less than 55 pounds, mature dairy
cows, dairy he;fers veal ca!ves sheep and lambs, horses, ducks,
turkeys other);

Estimated amount of total manure, litter and process wastewater
generated by the CAFQ in the previous 12 months (tons/gallons);

Estimated amount of total manure, litter and process wastewater

transferred to another person by the CAFO in the previous 12

months (to-ns/gallo_ns);

Total number of acres for land application covered by the nutrient

_management plan;

Total number of acres under control of the CAFO that were used
for land application of r_nanure Iltter and process wastewater in the

' prevnous 12 months;

Summary of all manure, itter and process wastewater discharges

from the production area that have occurred in the previous 12

months, including date, time, and approximate volume;

A statement indicating whether the current version of the CAFQ's

‘nutrient management plan was developed or approved by a

certified nutrient management planner; and

The results from the environmental mohitoring. described in $4.C
(large CAFOs only).

The Department will forward copies of ali reports to the Washington State
Department of Agriculture until the Washington State Department of
Agriculture receives Clean Water Act delegation for NPDES permits from
the EPA.
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c. Environmentzﬂ Moni'_tor_ing

Large CAFOs must use environmental monitoring to demonstrate if a nutrient
management plan, and its implementation, is effectively treating nutrients in the
soil of land application areas to protect ground water quality.

1. .

'I*J

a

d.

Soil Monitoring for Large CAFOs.

Large CAFOS must develbp a soil sampling and analysis plan

using appropriate NRCS Conservation Practice Standards,
Technical Notes and Guidance or Extension Publications. The
sampling and analysis plan must be included in the nutrient

: management p_lan. :

Large CAFOs must collect soil samples of land application areas
annually in the fall as prescribed in their Nutrient Management

_Plan. The samples must be analyzed for nitrate-N concentrations.
- Large CAFOs must collect samples prior to heavy fall rains and at

least 30 days after any manure applications as described in Post-

_ harvest Soil Nitrate Testing. .

i. Large CAFOs that use cropping systems which prevent fall
soil sample collection may use an alternative annual soil
sampling program described in their nutrient management
plan. These CAFOs must coliect soil samples annually,
after crop harvest, as close to fall as is practical.

.. S.amp]eé muSt_' be collected éﬁ: approximateiy 1 foot depth for

locations west of the crest of the Cascade Mountains and
approximately 2 feet depth for locations east of the crest of the
Cascade Mountains.

Large CAFOs must report sampling results annually (see S4.B3).

A Large CAFO may choose to use ground water monitoring, instead of
soil monitoring, to show that it meets the standards of chapter 173-200

 WAC.

WASTE STORAGE FACILITIES

All CAFOs must develop a process to anticipate the storage level of the manure lagoon.
When an inspection shows that the fiquid is below the expected level, the facility must
investigate immediately. If there is a leak, the facility must take immediate action to stop

. the leak and notify the department. (See S4.b for feco_rd keeping).
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All new or expanded waste storage facilities constructed afier the issuance date of this
permit must be sited, designed and constructed consistent with NRCS conservation
practice standard 313 for Washington titled “Waste Storage Facility.” New lagoon liners
must also have “as-built™ post construction documents signed and stamped by a licensed
professional engineer, who made on-site construction inspections, verifying that liners
were constructed or installed as designed.

All waste storage facilities must be operated and maintained consistent with the nutrient
management plan developed under S3 of this permit. '

PREVENTION OF SYSTEM OVERLOADING

The number of animals must not exceed the capacity of the waste storage facilities for the
operation. Prior to increasing the number of animals over the maximum number
identified in the existing nutrient management plan, the permittee must update its nutrient
management plan consistent with S3 of this permit and update all system components
identified as being in need of upgrading.

TERMINATION OF COVERAGE
A. Conditions for Termination of Coverage

A permitted CAFO may request termination of coverage under this permit when
the following conditions have been mieet:

L. There are no outstanding fees or penalties; and
a The permittee has demonstrated to the satisfaction of the
Department that there is no remaining potential for a discharge of
manure, litter or associated process wastewater that was generated
while the operation was a CAFO, other than agricultural

stormwater from land application areas; or

b. The facility has ceased operation and passed an closeout
inspection; or

c. A facility that did not have a discharge or was not designated a
CAFO

B. Conditions for Termination of Coverage for Medium or Designated CAFQOs

A Medium CAFO or Designated CAFO may request that coverage under this
general permit be terminated if it no longer meets the definition of a CAFOQ and,

l. There are no outstanding fees or penalties; and
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2. All facilities best management practices have been installed and have been
- in operation for not less than 36 months; and

3. 'I_’_hcre_.ha's not been a violation of permit condition S1 for the past 36
consecutive months; and

4, The facility does not propose to discharge in the future.
How to Terminate Coverage

In order to terminate permit coverage, the permit holder must submit a Notice of
Termination (NOT) to the Department. See Appendix 3. After receiving the
NOT, the Department will respond to the request for termination by reviewing the
.permit file and having a site inspection done. The Department will then
~determine if coverage under this general permit should be terminated. Permit
- coverage is terminated when the permit holder is notified by the Department.
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G}ENERAL CONDITIONS
DISCHARGE VIOLATIONS

All discharges, appllcatlons and activities authorized by this general permit must be
consistent with the terms and conditions of this permit. The app]:catlon and/or discharge
of any process wastewater more frequently than, or at a concentration in excess of that
authorized by this genera] permﬂ shall constltute a violation of the terms and conditlons
of this general permit.

PROPER OPERATION AND MAINTENANCE
The Penmttee shall at all times properly operate and mamtam all facnhtles and systems
used for process wastewater collection, storage and utlhzatlon (and related devmes)

which are installed or used by the Permittee for pollution control.

MAINTAINING COMPLIANCE IF SYSTEM FAILS

' The Permittee; in order to maintain compliance with its permit, shall control all

applications and discharges upon reduction, loss or failure of the waste storage or
utilization facilities and equipment. This requlrcment also applies where the prlmary
source of power is reduced, lost, or fails.

RIGHT OF ENTRY

The Permittee shall allow an authorized representative of the Department of Ecology or.
Washington State Department of Agriculture, upon the presentation of credentials and
such other documents as may be required by law:

A. To enter upon the property where a potential or actual discharga is located or
where any records are kept under the terms and conditions of this permit;

B. To have access to anid copy at reasonable times any records that must be kept
under the terms of the permit;

C. To mspect at reasonable times any momtormg eqmpment or method of

monitoring required in the perrmt

D. To inspect at reasonable times any collection, treatment, pollution management,
or application areas or facilities; and

E. To sample any waters of the state, areas of potential discharge, or dlscharge of
pollutants.

REPORTING A CAUSE FOR MODIFICATION
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A Permittee who knows or has reason to believe that any activity has occurred or will
occur which would constitute cause for modification or revocation under Condition G11
or 40 CFR 122.62 shall report such plans, or such information, to the Department so that
a decision can be made on whether action to modify'coverage or revoke coverage under
this permit will be required. The Department may then require submission of a new
application for coverage under this, or another general permit, or an appllcatlon for an
individual permit. Submission of a new application does not relieve the Permittee of the
duty to comply with all the terms and conditions of the existing permit until the new
application for coverage has been approved and corresponding permit has been issued.

PAYMENT OF FEES

The Permittee shall submit payment of fees associated with this permit as assessed by the
Department, The Department may revoke this permit or take enforcement, collection, or
other actions, if the permit fees established under Chapter 173-224 WAC are not paid.
OTHER REQUIREMENTS OF 40 CFR

All other requirements of 40 CFR Sections 122.41 and 122.42 are incorporated in this
permit by reference ' '

COMPLIANCE WITH OTHER LAWS AND STATUTES

Nothing in the permit shall be construed as excusing the Permittee from compliance with
any applicable tederal, state, or local statutes, ordinances, or regulations.

~ ADDITIONAL MONITORING

The Department of Ecology or Washingtoil State Department of Agriculture may
establish specific monltormg requirements in addition to those contained in this permit by
administrative order’ or permit modlﬁcatlon to protect waters of the state

DUTY TO REAPPLY

The permittee must reapply for permit renewal at least 180 days prior to the expiration
date of this permit. An expired permit continues in force and effect until a new permit is
issued or until the Department cancels it, but only those operations which have reapplied
for coverage under this permit will continue to have permit coverage.

PE.RNHT COVERAGE REVOKED

' A determination to issue an Order to increase monitoring is an appealable action under RCW 43.21B.310.
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Pursuant with Chapter 43.21B RCW and Chapter 173-226 WAC, the Direcfor may
require any discharger authorized by this permit to apply for and obtain coverage under
an individual permit or another more specific and appropriate general permit. Cases
where revocation of coverage may be required include, but are not llmlted to, {he

following;
A.  Violation of any term or condition of this permi't;
B. Obtaining coverage under this permit by mlsrepresentatlon or fatlure to fully
disclose all relevant facts;
C. A change in any condition that requires a temporary or permanent reduction or
elimination of the permitted discharge; o
D. Failure or refusal of the Permittee to allow entry-as required in RCW 90.48.090;
E. A determination that the permitted activity endangers human health or the
- environment, or contributes to water quality standards violations;
F. Nonpayment of permit fees or penalties assessed pursuant to RCW 90. 48 465
- and Chapter 173 224 WAC '
G. Failure of the Permittee to satisfy the pubhc notice requrrements of WAC 173-
: ' 276 130(5), when appllcable or
H. Incorporation of an approved local pretreatment program into a mumnicipality's

permit. Permittees that have their coverage revoked for cause according to WAC
173-226-240 may request temporary coverage under this permit during the time
an individual permit is being developed, provided the request is made within

ninety (90) days from the time of revocation and is submltted along w1th a

complete individual permit application form.

GENERAL PERMIT MODIFICATION AND REVOCATION

This permit may be modified, revoked and reissued, or terminated in accordance with the
prowsnons of Chapter 173-226 WAC. Grounds for modification or revocation and
reissuance include, but are not limited to, the following:

A

When & change which occurs in the technology or practices for control or
abatement of pollutants applicable to CAFOs;

When effluent limitation guidelines or standards are promulgated pursuant to the
Clean Water Act or Chapter 90.48 RCW, for CAFOs;

When a water quality management plan containing requirements applicable to
CAFOs is approved; or

CARE026437





G13.

G14.

G15.

G16.

Page 26 of 34

.D. When information is obtained which indicates that cumulative effects on the
environment from CAFOs covered under this permit are causing unacceptable
. pollution. . = -
TOXIC POLLUTANTS

The Permittee shall comply with effluent standards or prohibitions established under
Section 307(a) of the Clean Water Act for toxic pollutants within the time provided in the
regulations that establish those standards or prohibitions, even if this permit has not yet
been modified to incorporate the requirement. - :

REQUESTS TO BE EXCLUDED FROM COVERAGE UNDER A GENERAL
PERMIT : L -

Any discharger authorized by this permit may request to be excluded from coverage
under the CAFO general permit by applying for an individual permit. The discharger
shall submit to the Department an application as described in WAC 173-220-040 or
WAC 173-216-070, whichever is applicable, with reasons supporting the request. These
reasons must fully document how an individual permit will apply to the applicant in a
way that the general permit cannot. The Department may make specific requests for
information to support the request. The Department shall either issue an individual permit
or deny the request with a statement explaining the reason for the denial. When an
individual permit is issued to a discharger otherwise subject to the CAFO general permit,
the applicability of the general permit to that Permittee is automatically terminated on the
effective date of the individual permit. o

'CHANGE OF OWNERSHIP OR CONTROL

~ The pefmittee shall nofify the Depai’tmént in writing at least 30 days prior to a change in

facility ownership or a change in the lessee control (see_condi_;ion G16).

PERMIT TRANSFER

Coverage under this permit is automatically transferred to a new owner or operator if:

A. The type of activities a_nd practices are substaﬁtially unchanged;

B. A written agreement between the old and new owner or operator containing a
specific date for transfer of permit responsibility, coverage, and liability is

submitted to the Department;

C. A copy of this pérmit is provided to the new anef or operator; and
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D. The Department does not notify the Permittee of the need to submit a new
~ application for coverage under the general permit or for an individual permit
pursuant to Chapters 173-216, 173-220, and 173-226 WAC.
Unless this permit is automatically transferred according to section A. above, this
permit may be transferred only if it is modified to identify the new Permittee and
to incorporate such other requirements as determined necessary by the
Department

G17. PENALTIES FOR VIOLATING PERMIT CONDITI()NS

Any person who is found guilty of willfully violating the terms and conditions of this
permit shall be deemed guilty of a crime, and upon conviction thereof shail be punished
by a fine of up to ten thousand dollars and costs of prosecution, or by imprisonment in
the discretion of the court. Each day upon which a wa] Iful v101atton occurs may be
deemed a separate and addlt;onal v1olatlon S

Any person who violates the terms_ and- condltiOns of a waste discharge permit shall

incur, in addition to any other penalty as provided by law, a civil penalty in the amount of
up to ten thousand dollars for every such violation. Each and every such violation shall
be a separate and distinct offense, and in case of a continuing violation, every day’s
continuance shall be and be deemed to be a separate and distinct violation. '

G:18. SIGNATORY REQUIREMENTS

All applications, reports, or information submitted to the Department of Ecology or
Washington State Department of Agrlcu]ture shall be s:gned and certlf' ed.

A. In the case of a corporatlon partnershlp or sole propnetorshlp all permit
applications shall be signed by either a principal executive officer of at least the
level of vice president of a corporation, a general panner of a partnershlp, or the
proprletor ofa soIe proprletorshlp

B. All reports required by this permit and other information requested by the
Department shall be signed by a person described above or by a duly authorized
represe-ntative of that person. A person is a duly authorized representative- only if:

1. The author;zation is made in wrmng by a person descrlbed above and
submitted to the Department. :

2 The authorlzatlon specifies elther an individual or a position having
responsibility for the overall operation of the regulated facility, such as the
position of plant manager, superintendent, position of equivalent
responsibility, or an individual or position having overall responsibility
for environmental matters. (A duly authorized representative may thus be
either a named individual or any individual occupying a named position.)
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C. . Changes to authorization. If an authorization under paragraph B.2 above is no
longer accurate because a different individual or position has responsibility for
~ the overall operation of the facility, a new authorization satisfying the
requirements of paragraph B.2 above must be submltted to the Department prior
to or together with any reports, information, or appllcanons to be signed by an
authorized representative. : :

D. Certification. Any person 51gnmg a document under thls section shall ma}\e the
following certification: :

- 1 certify under penalty of law, that this document and all attachments were
~. prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gathered and evaluated
. the information submitted. Based on my inquiry of the person or persons
who manage the system, or those persons directly responsible for gathering
information, the information submitted is, to the best of my knowledge and
* belief, true, accurate, and complete. Tam aware that there are significant
-penalties for submitting false information, including the pOSSIblllty of fine
and lmprlsonment for knowmg v1olat10ns ”

G19. APPEALS

The terms and conditions of this general permit are subject to appeal. There are two
different appea] categorles

A. The permlt terms and condxt;ons as they apply to the appropr:ate class of
dlschargers are subject to appeal within thirty (30) days of issuance of this general
permit in accordance with Chapter 43 21(B) RCW and Chapter 173-226 WAC,;
-and ' :

B. The applicability of the permit terms and conditions to an individual discharger
are subject to appeal in accordance with Chapter 43.21(B) RCW within thirty (30)
days of the effective date of coverage of that d:scharg,er

ConSJderatton of an appeal of this general permlt coverage of an individual discharger is
limited to the applicability or non-applicability of this general permit to that same
discharger.. Appeal of this permit coverage of an individual discharger will not affect any
other individval dischargers. If the terms and conditions of this general permit are found
to be inapplicable to any discharger(s), the matter shall be remanded to the Department

- for consideration of issuance of an individual permit or permits.
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G20. SEVERABILITY

The provisions of this permit are severable, and if any provision of this general permit or
application of any provision of this general permit to any circumstance is held invalid,
the application of such provision to other circumstances, and the remainder of this.
general permit, shall not be affected thereby.
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CAFO status

Time frame to seek coverage under
an NPDES permit

Examples

Operations that

currently have a permit.

180 days prior to expiration of the
current permit,

Operations with a permit.

Operations that do not
currently have a permit
but are now CAFOs as
defined by this permit.

July 31, 2007, if the facility was
entitled to the permitting exemption

' for discharging only in the event of a

25-year, 24-hour storm.

For CAFOs with any other discharge
as soon as possible,

>

Operations that have a
discharge.

New sources

[ 180 days prior to the time the CAFO

commences operation.

' For example, a new CAFO

that commences construction
after April 14, 2003,
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APPENDIX 2

Numbers of Animals for Large and Medium AFOs

An AFO is defined as a Large AFO if it stables or confines as many as or more than the
numbers of ammals spec:lf' ed in any of the fo]lowmg categorzes

(i)
(i) -
(ifi)

(iv)
(v)
(vi)
- (vi)
(viii)
(ix)

(x)
(xi)
(xii)

(xii)

700 mature dauy cows, whether milked or dxy
1,000 veal calves;

1,000 cattle other than mature dairy cows or veal calves. Catt[e includes but is not

“limited to heifers, steers, bulls and cow/calf pairs;

2,500 swine each weighing 55 pounds or more;
10,000 swine each weighing less than 55 pounds;
500 horses; R
10,000 sheep or fambs;

55,000 turkeys;

30,000 laying hens or broilers, if the operation uses a liquid manure handling
system;

125,000 chickens (other than laying hens), if the operation uses other than a liquid
manure handling system;

82,000 laying hens, if the operation uses other than a liquid manure handling
system;

30,000 ducks (if the operation uses other than a liquid manure handling system);
or

5,000 ducks (if the operation uses a liquid manure handling system).

An AFO is defined as a Medinm AFQ if it stables or confines the numbers of animals specified
in any of the following categories:

()
(i)
(iii)

(iv)
(v)

(vi)
(vii)

200 to 699 mature dairy cows, whether milked or dry;
300 to 999 veal calves;

300 to 999 cattle other than mature dairy cows or veal calves. Cattle includes but
is not limited to heifers, steers, bulls and cow/calf pairs;

750 to 2,499 swine each weighing 55 pounds or more;
3,000 to 9,999 swine each weighing less than 55 pounds;
150 to 499 horses;

3,000 to 9.999 sheep or lambs;
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(x).
(xi)
(xii)
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16,500 to 54,999 turkeys;

9,000 to 29,999 laying hens or broilers, if the Operatlon uses a llC]UId manure
handling system; : :

37,500 to 124,999 chickens (other than laymg hens), 1i the operatlon uses other

- than a liquid manure handling system

25,000 to 81,999 laying hens, if the operation uses other than a llquld manure
handling system; . :

10,000 to 29,999 ducks (if the operation uses other than a liquid manure handling
system), or

1,500 to 4,999 ducks (if the operatlon uses a i:quld manure handlmg system); and

Pollutants are discharged into waters of the United States through a man-made

ditch, flushing system, or other similar man-made device; or

Pollutants are discharged directly into waters of the United States which originate
outside of and pass over, across, or through the facility or otherwise come into
direct contact with the animals conﬁned in the operation.
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Notice of Termination For CAFO General Permit No.

This form requests an end to permit covarage if there are no agricultural related discharges (Piease type or print in ink). ~

1. CONTACT PERSON . OWNER / REPRESENTATIVE OF SITE
Contact Name Phone No. Owner's Name Phone No.
Title Titte
Company Bl . Company Name
Mailing Address Mailing Address
City State Zip+4 City State Zip+4
lit. SITE LOCATION / ADDRESS IV. BILLING ADDRESS
Site Name Contact Name Phone No.
Slreei Address {or Location Descriplion) Company Name
City {or nearest city) Zip+4 Mailing Address
| County City State Zip+4

Provide legal description if no address for sile (attach separale sheet if necessary).

V. Reason for Termination {Please check applicable box)

[(1 There is no remaining potential for a discharge of manure, litter or associated process wastewater that was generated while
the operalion was a CAFOQ, other than agricultural stormwater from land application areas

[[] The facility has ceased operation and passed an closeout inspection

[} The facility has not had a discharge or was not designated a CAFO

[] Other: (Stale Reason)

IV. Until notified by the Deparetment of Ecology, | understand the permit is not terminated and the permit and all fees
remain in effect. CERTIFICATION OF PERMITTEE (Must be signed in accordance with Permit Condition G18. Signature
Authority )

“1 certify under penalty of law that all agriculturat discharges that are authorized by the Nationa Pollution Discharge Eliminalion System
(NPDES) and State Waste Discharge general permit have been eliminated, or the site has ceased operation. | understand that by submifling
this Notice of Termination that 1 am no longer authorized lo discharge by the general permil, and that discharging pollutants to waters of the
Stale of Washington is unlawful under the Clean Water Act where the discharge is not authorized by a NPDES permit. | also understand
that the submitial of this Notice of Termination does not release the owner (or other permittee) from liabitity for any violalions of this permit or

the Clean Water Act.”
Owner/Operator's Printed Name and Title Date
Owner/Operator's Signature Date

CARE026446







From: Tebb, G. Themas (ECY}

To: Glidersieeve, Melissa {ECY); Raforth, Robert |, {ECY}

Cc: Mogte, Bill (ECY); Weaver, Duane (ECYY: Jennings, Jonathan (ECY)
Subject: RE: Letter of Warning Issued to DeRuyter Brothers Dalry, Inc.
Date: Monday, April 20, 2009 2:26:59 PM

Ok, thanks.

From: Gildersieeve, Melissa (ECY)

Sent: Monday, April 20, 2009 2:24 PM

To: Tebb, G. Thomas (ECY); Raforth, Robert L. (ECY)

Cc: Moore, Bill (ECY); Weaver, Duane (ECY); Jennings, Jonathan (ECY)
Subject: RE: Letter of Warning Issued to DeRuyter Brothers Dairy, Inc.

Yes we have legal authority. The gang over here is going to pull together next steps and that will
involve touching base with you guys and AG as we move forward---

From: Tebb, G. Thomas (ECY)

Sent: Monday, April 20, 2009 11:20 AM

To: Gildersleeve, Melissa (ECY); Raforth, Robert L. (ECY)

Subject: RE: Letter of Warning Issued to DeRuyter Brothers Dairy, Inc.

So does this mean we have no legal authority in the permit to require soil column testing? Isn’t this
the compromise we reached by not requiring groundwater monitoring? Where do we go from
here?

From: Gildersleeve, Melissa (ECY)
Sent: Monday, April 20, 2009 11:00 AM
To: Raforth, Robert L. (ECY); Tebb, G. Thomas (ECY)

Subject: FW: Letter of Warning Issued to DeRuyter Brothers Dairy, Inc.

FYl-

From: Jennings, Jonathan (ECY)

Sent: Friday, April 17, 2009 7:16 AM

To: Cummings, Ron (ECY); Gildersleeve, Melissa (ECY); Weaver, Duane (ECY)
Subject: FW: Letter of Warning Issued to DeRuyter Brothers Dairy, Inc.

FYI

Jon Jennings

Water Quality Program
Washington Department of Ecology
Phone: 360.407.6283

Fax: 360.407.6426

Email: joje461@ecy.wa.gov

From: Sherry Toves [mailto: ToveS@foster.com]

Sent: Thursday, April 16, 2009 1:11 PM

To: Jennings, Jonathan (ECY); Tebb, G. Thomas (ECY); Raforth, Robert L. (ECY); Merz, Jonathan (ECY);
Prest, Virginia (AGR); Newhouse, Dan (AGR); Manning, Jay (ECY)
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From: Gllderslesye, Melissa {ECY)

To: Cummings, Ron (ECYY; Jennings, Jonathap (ECY)
Subject: FW: Court backs Ecology"s call on water testing
Date: Tuesday, April 28, 2009 7:48:20 AM

From: Baldi, Josh (ECY)

Sent: Friday, Aprit 24, 2009 11:28 AM

To: Gildersleeve, Melissa (ECY)

Subject: FW: Court backs Ecology's call on water testing

Looks like you got skipped on the reply ~ jb

Josh Baldi | 360.584.5219

Special Assistant to the Director | WA Department of Ecology
From: Tebb, G. Thomas (ECY)

Sent: Friday, April 24, 2009 11:26 AM

To: Baidi, Josh (ECY); Zehm, Polly (ECY); Wilson, Mary Sue (ATG); Workman, David (ECY); Susewind,
Kelly (ECY); Manning, Jay (ECY)
Subject: RE: Court backs Ecology's call on water testing

tjust s0 you know how absurd this can get, we (WQ-HQ) recently got a letter from the foster pepper
attorney (Lori Terry Gregory) quoted in the article below on our recent request for the Deruyter
(sp?) Dairy to do additional soil testing that they are now contesting because the general permit
said for Eastern Washington soil samples are to be taken at 2.0 feet not 1.0 feet like in Western
Washington. This attorney is threatening us with damages because we are concerned about
protecting ground water by asking for additional testing and they refuse???

l share your concern and perspectives on the optics. Furthermore | don’t really have a good sense or
understanding on where we are headed {as a state and agency) with the lower Valley Groundwater
Nitrate problem other than to kick the can down the road more.

This one is tough for me because it seems like 4 years ago all over...when we acknowledged we had a
problem but due to priorities chose not to do anything. t sense with the budget climate and higher
priorities in the WQ program we may find ourselves in the same spot unfortunately

From: Baldi, Josh (ECY)

Sent: Friday, April 24, 2009 11:10 AM

To: Zehm, Polly (ECY); Wilson, Mary Sue (ATG); Workman, David (ECY); Susewind, Kelly (ECY);
Gildersleeve, Melissa (ECY); Tebb, G. Thomas (ECY)

Subject: FW: Court backs Ecology's call on water testing

Fyi ~ following up on my comment at SMT this morning. | didn’t mean to be flippant {well, ok maybe
t did) inquiring about whether this was a good ruling. I'm sure the details and substance support our
position, but ! literally had to do a double take on the tead sentence. | know we didn’t write it, but in
sum: Ecology legally fought the testing of groundwater to assess whether large factory farms are a
poltution problem. It's counter intuitive, While we may be sclid on the substance, | contend we have
an optics problem ~ jb
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From: Moore, Bill (ECYY

To: ennin opathan (ECY
Subject: FW: Advance Copy of Yakima Groundwater Report
Date: Tuesday, September 18, 2012 12:44:49 PM

Attachments: Yakima Report FINAL 2012-09-24.pdf

FYi —the long elusive EPA Yakima groundwater report.

Bill Moore P.E., Manager
Program Development Services Section
Water Quality Program
Department of Ecology
ph (360) 407-6460
bmoo461@ecy.wa.gov

From: McKinney, Charlie (ECY)

Sent: Tuesday, September 18, 2012 12:12 PM

To: Gildersleeve, Melissa (ECY); Susewind, Kelly (ECY); Moore, Bill (ECY)
Subject: FW: Advance Copy of Yakima Groundwater Report

Here you go

From: Jennings.Marie@epamail.epa.gov [mailto:Jennings.Marie@epamail .epa.gov]}

Sent: Monday, September 17, 2012 2:14 PM

To: Mena, Nora (AGRY}; Cook, Kirk (AGR); Ford, Jadyn (AGR); "Maxwell, Ted (AGR)"@epamail.epa.gov;
Tebb, G. Thomas (ECY); McKinney, Charlie (ECY); vern.redifer@co.yakima.wa.us; Stern, Ginny (DOH);
Clifford, Denise (DOH)

Cc: eaton.thomas@epa.gov; Cox.Michael@epa.gov

Subject: Advance Copy of Yakima Groundwater Report

Greetings:

Atlached is a copy of EPA's report on Yakima Groundwater. EPA is providing this copy sc you will have
an opportunity to read through the report before our briefing this Friday at 1:00 prn at the Washington
Departrment of Ecology located at 15 West Yakima Ave.

Since this is an advanced copy of our report, | ask that you not share it outside just yet. The report will be
posted on our websile on Monday September 24th with public meetings following on September 27th at
the KDNA radio station, starting at 2 and 6 PM.

Let me know if you have any questions.

(See attached file: Yakima Report FINAL 2012-09-24.pdf)

5. Marie Jennings
Manager, Drinking Water Unit
206-553-1893
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Skagit and Yakima Basin USGS Study
January 28, 2010 — 2:30 p.m.

Ecology Headquarters — Director’s Conference Room

AGENDA - DRAFT

2:30  Skagit Issues Jeannie Summerhays
e  Drainage improvement district letter
e Temporary permit approach

USGS study

Bill and: Reservation

2:50  Yskima River Basin — Pending final USGS Study Report Tom Tebb
e What the Science Says

e Potential Legal impacts
=  Who is at Risk '
e Short term and long term opportunities/Yakima River Basin Water Enhancement
Project ‘
Lower Yakima Valley Nitrate and Bacterial Contamination “Qptions Report”
o Board of Yakima County Commissioners Letter for a GWMA
e EPA risk assessment, and well sampling program

3:10 Livestock Best Management Plan’s (BMP's) Josh Baldi
o ?
o ?
e ?

Paper or maps you would be willing to put in front of Newhouse.





